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A I. 14. . 

Accomplices, diſcovering each W I. 113. nk, au elf - 
zures of wool, 197. Ne 

Mor, for money bad und received, does eee. . 
revenue officer, I. 22).— II. 13. . 

—— delt, on a penal ſtatute and e are alike, LE * WY 
in King's Bench, will not lie for a common informer, unleſs the cauſe of | 
action ariſe in Middleſex, I. 1 Cr Res on the d _ how 
removed, II. 345. | 

Ations qui tam, their limitation, I. A ag lie unleſs hr, 
or part, be given; the ifſue therein, 313. Where given to the party grieved : 
the king has no intereſt till after judgment; the offence only goes to the 

jury, not even whether there is fuch an act; death of plaintiff; proceedings - 
not ſtayed for ſecurity of 'coſts, 314.— How and when miſtakes may be amend- 
ed; error lies; when no part of the penalty is given to the king, he has a2 

' poundage, 315. —Where none to che king, but to the poor 3 new trials never 
granted; venires to the proper county, 316.—Coſts therein, ee be 
brought within one year after the offence, . 66. | 

Ad captanthem, ben, I. 199. e ; 

Aggregate Fund, what, I. 372. | EE 

Ale and Beer, hiſtory of; Licenfe, II. 1 5. —-may be . 

bor, 6.—-Att utenfits Table for duties, 7. —Overcharges, how returned, 7, — 
Exportation, $.—Bounty and drawback; $.—Whether the bounty is upon the 

price at the pott, or upon the average price, 11.—Relanding, 13.—Allowance, 

. 14.—Entries of breweries, 14.—Penalties for erecting and uſing unentered 

| veſſels or premiſes, 15, 16.3 or mixing worts, 15. —Previous entries by 

alehouſe-krepers, victuallers and retailers, I. 366.— Goods ſound in unenter- 
ed places liable to diſtreſs for penalties, 367.—Retailers ſummoned to pro- 

| r their licenſe, 367. — Entries by common brewers and victuallers, II. 

© IB, 19. Duties when to be cleared off, 18. —Allowance, 18.—Falſe En- 
n 19. Nene detiyered to the victualler till duty paid, 20.—Survey, 20. 

EY None 
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——None to be carried out before the gauge; 22, —If any wikis. . 
; gauge on warm worts, and allowance, 22. .— Mixing melaſſes, wor mwood, &c. 
w adulterate, 23. —ſirong beer with ſmall, 24.—Concealing from the 
gauger, 24.—Penalty for an exceſs, after declaration made, 25.—for mixing 
co guiles, 26. —No private pipes or conveyances, 26, 7. — Mixing or carry- 
ing out, 27. —Meaſures, 19, 32.— Power to regulate- veſſels, 32.—In what 
veſſels carried out or fold, 33, 4. —The ſtandard and mark of meaſures, 34, 5. 
—Regulations in Marybone, 35.— Prices, how regulated, 37. —Retail, the 
diſtinction—in fairs—and at watering- places, e how ſued for, 
e. 39. 
Ac houſe-keepers, their entries, I. 24.—Harbouring 3 under proſecution 
94-— Their licenſes not part of the exciſe, II. e 18. 
Aliens, cannot proſecute what indictments, I. * | 
Allowance to brewers, If. 18. 
Amends, of tendering, &c. I. 239, 241.—Sece Paying: money into. court. 
Appeal, in wool - caſes, I. 138.— Where no appeal lies, 273- — When and 
whence it lies, 284.— Security thereon for the duty, 284. — Where heard, 
' 3 enen 284. ü not lie at expreſsly ſo given; is not com- 
v In what caſes allowed, 289.—On account of evidences 28g. 1 he commiſ- 
 Goners muſt examine witneſſes, 200, 2.— How in appeals to parliament, 201. 
. — The power of commiſſioners of appeals, 293.—Proceedings thereon, App. 
- 202.—No appeal till the ſingle duty be dere rd. and ſecurity given for coſts, 
3 293 .—On licenſes, 368. | 
Appearance, time for offenders in priſon, Ps 8 running, or . 
I. 122. Corrects irregularity, or want of ſummons, 261. \ + tha 
Apprebending Smugglers, under order of council, I. 114. 
Appraiſement, writ of iſſues, when, I. 145. one for ſeveral ſeirures when, 
147. 162. 
Aqua vitæ. — See een Liquors, e 4p 
Arms, what are allowed on board ſmall veſſels, I. bg. —Exemption, 69+ 
Arrack ,—See Spirituons Liquors, 1 


erreart, what are liable for, I. 15, 24. : 
 Afaults, &c. againſt officers, I. 83.—is a ſeveral offence, > bh only to 


© their duty, 94.—on board ſhips how puniſhed, 94. 1 

Afembliig, with arms and offenſive weapons, I. 97 not on a  fudden ee 
100. —it muſt be deliberate, and wich arms, Se. 102.—on the beach, not 
in a vault, 102.—the number is not regarded, 102.—is ſelony, 102.—the 

- evidence, 103. to reſcue wool, &c. 197.—to obſtruct nnn IL, 346. 

Aſſeſſment, on a hundred, I. 112. "he 

Aſſiſtant, what, I. 20-119. 

Afumyfit, lies for money levied by a warrant quaſhed; I. 221.—for exorbitant 

| fees againſt cuſtom-houſe officers, 222.—but not if he paid over to his fu- 

un periot 
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Biddiny 


Big. us, 
Bills, 1 
Boats, 
poſed 
ing ar 
Bonds o 


en Li, 
Brandy, | 
Vor. 


r | *-perior money wrongly received, 24er for money er e for doing . 
, duty, 224. 1 
8 Attorney general, cannot withdras a juror, * 2155 —When he can enter» nol. 
5 Peeſ. 325. — How he acts, inſtead of the crown being non-profſ 'd, 34% 
” Auction, its derivation, licenſe, II. 40. 61 3.—The auRioneer's bond, 4I, 3. 
At When the account muſt be delivered, 42.—A multiplicity of buſineſs is no 
Fo | excuſe for delay, 43.—Bond for woven goods, 44.—Duties, 44-—how divided 
ne and ſecured, 45.—Allowance where goods are bought in, 45.— Remedy in 
Ty caſe of a bad title, 46.—Exemptions from this duty, 46.—Regulations of 
and previous to a ſale, 4$,—Goods liable, in hands of an auctioneer, for du- 
ws ties, 49.—Of ſelling goods in execution, 49.—or in bankruptcy, 50,0r for 


inſurers, 50.—Of bidders, 50.—Penalties, 52,—A ſingle og in > ſullcieat 
to conſtitute e e th, 
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oMm- | Bankraptey, does not bind the crowns, 1. 5 Aer mould yay 
_ duties, II. 220. | 
miſ- Barratry, what g; ſmuggling by the maſter, I. 67. e LE as 

201. _ Berwick, its peculiar privileges, It. 225. n. 1 

App. ' Biddingy at an auction, II. 51. 

Big- wire. See Wire. : 

Bills, to the exciſe, have fix days U ae grace, I. 11. 
Boats, dc. their allowed dimenſions, Sc. I, 56. 6r. — if ſeized, bow diſ- 
poſed of, 62,—azames to be painted thereon, 73.—their dime a ons for . 

ing and ſailing, 74, 5.—Exemptions, 7 5. Forfeitures, 76. | 
Bonds of officers include debt and coſts, I. 177,—to ee 12— 
for marriage brocage, are void, 182. 
Books, printed in England, and re- priated in other countries, cannot ke 
\ported, II. 252. —may be exported, and drawback how obtained, 253.-<but 
the piper muſt have the proper water-mark, 2 54.—Exemptions from the 
drawback, 254. —Ruled account-books exported, 255. 
Baunties and Drawbacks, have . mags al. a-. 
5 if aboliſhed, xxviie 
alarm, Brandy, not to be fold. without a permits nor by hawkers Si ee 
ch, not if imported in veſſels of leſs than 40 tons, is ſeigable, when, n 
2. — the quantity is ſeizable on board, 65. —What, II. 280.—its proof, 280, 1.— 
L. 340. its compounds, 28 1.—exports, colour, a8 1.—adulteration, the ſorts in uſe, | 
1 how prepared, TTW 


ent Liquors. - 
xorditant BB Brandy, Britiſb, what, II. 31. , ra. mk 
o his fu- Vor. 5 1 . Brewer, 
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Brewer, the commgi, not to ſell ae de to any other dio. 1. Mt went 

to be alſo a cooper, but nay keep one or two ſervants to hoop and mend, 32. 
| may export in foreign caſks, 33. when to carry out beer, 17.— To declare 

the quantities of each guile, 24.—Cannot act as a juſtice of peace in exciſe 
_ caſes, 10.—In Scotland,” not entitled to licenſe. for a ſtill, 337. 

Breuer, the private, not to permit others to brew in thats n, II. 13. 

The Brewery, what, its diviſions, I. x3. 

" Brewery: Poucher, what, I. 22. 


Wo 6 


Bribery, of officers, I. 191. —On e 19 $,—to permit ee of 


wool, 197. —to make a falſe return of beer, II. 22. 

Bricks and Tits, hiſtory of, II. 53. —Duties, 54.—Dimenſions, $5-= ae e 
Entries, 55. — Manufacture, 56.— Within the bankrupt laws, why, 59.— 
Survey, removing, concealing, Ge. 59, 60. —Exportation, packing, - Sc. 
61, 2e—Penaltics, 62 Appeals, 64. 

Brimſtone and Sulphur, in hops. II. 163. . 

_ . Britiſh Manufafory, the duties, TE 19 — wore, 205,—Marking, 

Se. 206. . - : 


04.4 


Cambrics, or Freneb Lawns, when worn, II. 207,—A company eſtabliſhed at 
Winchelſea, 208.— Marking, Sc. 208, —Counterfeiting the mark, Ce. 209. 

cen lem nation, 209. — except thoſe of Scotland and Ireland, 210, 

Candles, brief hiſtory of, II. 66.—Licenſe ; duties, 67,—Utenſfils are liable for 


arrears, 68. — Compoſition with private makers, 69. Entries by the tallow- 
chandlers, 69.—Penalties for non- entries, 71.—Againft a bankrupt, '71.— , 


Diſtreſs and ſale, & e. 72 & feg, —Survey,77. by day and night, ſearch, 78, 9. 


 «—on ſuſpicion, $0.—Offenders committed, 81.—Conſtables to aſſiſt, 82 


Proof in the Exchequer to lie on the claimer, 82. Ine officer's account and 


gauze, 32.—- Removal without notice, 83. Mixing, 8 3.— having any 


whereof the duty is unpaid, $3. Notice before the making, 84. the like 
of moulds, 84.—and of ſpreading cottons, wicks, and' ruſhes, 86. lighting 

the fire, 87.—Allowance if any be ſpoiled, $7. — Faſtenings, $8.—Scales me 
weights, 89. —mfortation, 91 If ſhipped by mariners clandeſtinely, 91.— 
Officers may go on board and ſearch. — Running of candles, cocquets, coaſt- 


wiſe, 92. No drawback, 93.—Seizures of private makings, and of foreign 


candles, 93.—Concealing, 94.—Suſpenſion, 94.—Condemnation, 96.— 


Power of commiſſioners and Juſtices, g7.—korfeiture for having any re : 


- their being duly charged, 350. 
Carmen, porters, &c. carrying run goods, liable, I. 9332 
Carriages and catile, when liable to my I. 234. 
Carrying Tay: iy. 


7 5 . c Certificate 


* ; by 9 0 
CE : a ; 


| Calicos, what, II. 193.—Duties, 195,—what prohibited, 203. how woven, 204. 
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Certificate of the judge on trial affecting coſts, I. 346, 7.— Of ſeizures, whe- 
ther given in court or afterwards, 346 & ſeq.—whether on an appeal, 349.— 
only on actions for®:izures, no: for injuries, 352— 
Gertiararly why it lies from inferior courts, I. 293.—when it does not ſuperſede 
execution, 293. will not lie to remove a juſtice! s warrants 294:—lt may be - 
prohibited, but 4abeas corpus not, -294.— lt lies after conviction, and be fore 
judgment, 295.—but a procedendo may be awarded thereon, 295.—lt now 
les, in certain caſes, on ſecurity to proſecute, c. 296.—is not a writ 'of 
right, but is diſcretionary, 297. —lies.on a conviction for harbouring tea, &c. 5 
but not for double duties on beer, 297. 303. — does not lie to remove convic- 
tions by commiſſiohers, becauſe an appeal is provided, 29 the ſtatutes 
giving this writ, or not, 299 & ſeg. V | 
Charges, what, I. 22.—copy on demand in N See e all, the 
chapters of 2d vol, | | 
Charles II. charged the exciſe with annuities, xliv.—Caſe of the petitions: ithere= 
mw ibid, 2 
Chemiſts and Drugeifs, i in Scotland, to be beate, II. 380. — Favour to proceſ- : 
ſes in chemiſtry 381. 8 5 
Chocolate, what, its uſe, Cc. I. e 454. 13 8 
Entries, 458.—Importation, 475. —Papering, re- working, 476. —Making 
for private uſe.—Retailer, who, 477.——Whether an ineffectual ſearch is a 
treſpaſs, 478. Certificate for the ſale, 478;—Exportation, 487. 5 5 
Chocolate · Bouſe- keepers, method of keeping their accounts of een Se. II. 479. 
Civil Lift, eſtabliſhed, its purpoſes, xlix. & ſeq. f 
Claimants, to give ſecurity, I. n enter their claims in their real 
names, 62. 145. „ | | ; 
Clearance, bond coaſtwiſe, I. 79. 
_ Clerk of the Market, to carry the ſtandard 51 him, I. 25. 8 
Cloth, the fine broad af France is not made of Eugliſb run-wool, I. a7. N 
Gacher, hiſtory of, II. 98. —Licenſe, duty, penalties, 99. 5 | 
Cocoa Act, I. 305.—Nuts, duties thereon, II. 452. —Drawbacks, 454. Now 
Tea. — Regulations for thoſe of Wef-Indies, 469.—Importation, warehouſing, 
duties, Sc. 470 & ſeg. See Coffee. —Whether bags may M ſeized, 475.—Ex- 
portation, 487. Damaged, 488. - q 
Coffee, what, firſt uſed in England, II. 450.—Dutics, 453.—Drawbacks, - 4x4 4. 
L Licenſe, Sc. See Tea. — Regulations for eft- Indian coffee, 466.— 
Importation, mixing, roaſting, 468, —ObſtruQtions, 474.—Damaged, 488. 
Collection of the revenue ſhould be convenient to the contributor, xxix,—The me- 
. thodat ancient Rome, ibid. e 
Collections, of exciſe, what, I. 12. : | 
Collector, I. 13.— his general duty, 14.—on erportations, 15.—to pay ſamen's 
wages, 16, 17. receives the duties, 24. —may adminiſter oaths of office : 37; 
and oaths on exportations, 45.—how reduced, 194. 5 N 
| 122 1 5 a. 
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Commanders, of. ſhips of war, Ac. may ſeize, without warrant, goods forfeited to 
cuſtoms or exciſe, but they muſt be brought to the king's warehouſes, I. 53. 

Commiſſioners of Exciſe, how conſtituted, I, 6.—their oath, how taken and cer- 

© tified, 7.—their duty, 7, $.-——may contract for farming the duties, 9.—but 
cannot be farmers themſelves, 10,—nor act as juſtices in exciſe caſes, 10.— 
are not within the bankrupt laws, 10,—they peruſe the diaries, 18.—may 
advance part to the ſeizers of tea or ſpirits from the hawkers, Cc. 36,—may 
 grart warrants to enter and ſeize goods concealed, 52.—may caufe veſſels 
ſeized to be uſed or fold, and reward the ſeizer, 51. Of their taking bribes or 
fees, 191, 2.—their accounts and payments to the Exchequer, 193.—miſap- 
| plication, 193. — May diſmiſs officers for neglect of duty, 195.—or reduce 
8 194.— Their condemnations, if illegal, are grounds ſor trover, 234.— 
If they exceed their authority, then all is coram nan judice, and may be given 
in evidence, 239. — They muſt ſummon the offender, 2 59.—Their authority is 
co- equal with that of the magiſtrates, 264.—Any three have power, why, 267. 
In Ireland, their power as to wool, 280.— Of mitigations, 281. — Their judg 
ments are as final as thoſe in the Exchequer, 306.—have like powers as the 
- Juſtices, except as to their limits, 308.—Of double coſts for their falſe judg- 
ment, 353.—whether trover lies on their falſe. judgment, II. 294.— Their 
juriſdiction is limited, 294 .— where they exceed i its limits, all is void, 295.— 
the common law is not excluded by it, 296. 

"Compoſition for duties, I. 16. . 

Compoſitio menſarum, II. 33. | 

Compounder, or reftifier of Britiſh ſpirits, who, II. 310. 


Compounds, Britiſh, what, II. 313. 


Condemnations in Exchequer; evidence in favour of the officer, not ſo in 
inferior juriſdictions, I. * alter che Py that neither ROO 
nor trover lie, 223. 

by commiſſioners, if illegal, trover lies, I. ens! is not conclu- 
five evidence to a jury in treſpaſs, 238. 

Confeſſion, I. 263. | / 


* Conſolidation Ack) its „d, a PRI Ter and hiſtory, 1. 370 


* fe. 


"Conſolidated Fund, I. 372. 


Conftalles, to attend on ſeizures and fouches when required, I. 32. II. $2, 
II. 345. muſt de then in office, I. e * 1 
be io office, 228, 230. 

Contracts, the laws govern them where made, I. 39. 

Conviction, I. 263.—0n an information inffanter, 264. —ereates a debt, 271.— 
The record, its accuracy, &c. 274. — Of deſcribing and laying the 
offence, 275.-—Evidencez an informer cannot be a witneſs, 276.—Of the 

5 judgment and diſtribution, 277.—0f ſeveral offences in one day, 297.—are 
R ma bad in kan, er the 

„ reſt, 
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i 279.— For harbouring of run goods, 279. Quarter ſeſſions may rectify 
_ .  wantof forms in them, 285. Whether a conviction i is a good defence vm 
an action brought by the party convicted, 307. | 
Coopers, to mark caſks for beer, II. 32, — their tot in London, 32, 7 
Corn Di ifillery. See Diſtillery. f 
Coffs; double for unjuſt complaints againſt commiſſioners, I. 10.—of profecu- 
tions of runners and reſcuers, 116,—againſt witnefſes for not attending on 
5 inquiſitions, 163 .—for an unfair advantage, by extent in aid, 175,—On 
bringing money into court, 242. —and taking it out, 243. —Of fingle or treble 
coſts therein, 245,—On malicious proſecutions, 2 53.—On abandoning a ſeſſions 
_ caſe ſent back to be reſtated, 296. — The whole time limited by any act is 
allowed in all caſes, 296,—A regular judgment in a crown cauſe cannot be ſet 
aſide on payment of coſts, 326.—De increments, 333.—Coſts not given to in- 
formers, 338.— to the party grieved, 338. 341, 2. Double and treble are cofte of 
5 increaſe, 339. 346. 3 57. $.—as to the crown, 339 . for not going on tv trial, 349. 
on exciſe ſtatutes giving penalties, 341,-in 2 on: againſt officers, 343.— 
in informations againſt magiſtrates, 343.—againſt co//eFors, 344.—againſt 
' commiſſioners for falſe judgment, 353 .—Whether payable when an order is 
Auaſhed, 345,—Commiſſioners of land. tax, 345: —Of the Judge's certificate for 
cofts, 345. 353--5.—Of treble coſts for defendants in exciſe caſes, 346. —On 
| ſeizures, 346.—On treſpaſſes in ſeizing, 3 52.—Method of recovery after non- 
uit or verdict, 353.—Any method directed by a ſtatute muſt be obſerved, 353, 
he courts cannot give coſts beyond the recognizance, 356.—An undertaking 
recommended, 356.—Whether the attorney-general and officer entitled to 
- Colts, 358.—Security for coſts refuſed, on a ſtay of proceedings, 357. —6f 
treble damages and cofts, 357.—and of increaſe in ſuch caſes, 358.— An order 
for review of taxation ſuſpends a ca. /a. for coſts, Ce. 359.—Recoguiannce 
and ſecurity for coſts on appeals, 368. | 
| Cotton, ſome account of the growth, trade, &c. II. 19t. 
Courts of Common Law, how they aſſert their juriſdiction, in reſpect of privi- 
lege of their officers, 1. 205. —are bound to take notice gs the known ri 
ſions of the country, App. 33. 
Crown, its preference in recovering its debts, I. 150, 1,—its prerogatives for 
public good, 1 57.— but the preference is when the crown and the ſubje& ſtand | 
in equal degree, 159, 160. | 
Cutters, and ſmall veſſels of certain Jimenfions, 3 in what limits forfeited, 1. 69. 
further regulations and dimenſions, 73.—exemptions, 74. 7. — ſeizable out of 
| limits, 94.—what ſort are ſeizable within thoſe limits, Pn to be 
produced, 74.—how proſecuted and applied, 7$. 
| wm Revenue, their flag, chace, fire, death, ee tal, I. 61,—Pes 
nalty fer hoiſting a like enſign, | | 
Oder and Perry, brief hiſtory of, II. tbr. not within che bankrupt is; 11. 
. 104%.—Allowances, 103. —Entrles, furvey, 106. W fac ore 
„ ö and 
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: Devenerunt, is a criminal proſecution, I. 148.—is the crown's . diſtinc- 
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\ and-retailers hog 207,—Eijortition: and drawback, 1025=Petialties, 799, 
- Yields one=cighth of you mY 281, See Brig « rhe) 


' 


; „ 
Ds what, Il. hs EIA, | '- 
Delivery, writ of, when it iſſues, and c on eus I. AY 145. 4. delivered 

thereby are to be ſtamped, 63. —Counterfeiting the ſtamp is they, mm” 
When it does not lie on ſeizures of ſhips, &c. hovering, 64. | 
Depeſitions, taken before commiſſioners, are not evidence an oaths I. who. 

, —except where the witneſſes are dead, 292. 


tion between that and a ſeizure; lies only in the e 149. —if too 
general, is bad, 321. | ' 
Diary, of a ſuperviſor, I. 18. 
Diem clauſit extremum, its teſte qnly in term, . „ it iſſues, I 154 | 
Dimities, duties on, II. 194. See Linen. |; - 
Difiillers, of Britiſh ſpirits—Licenſe, II. 308.— Entries, 309.—Who is a 
diſtiller, 309. Words to be painted on their door, 3 12. e 
Di Diſtillery, what, 1. 13.—its diviſions, I. 14. —the Scotch duty, how: AR 
II. 278. —compared with the London diſtillery, 279. 
Dijſtillery, Corn, dimenſions of ſtills, II. 310.—Entries, 312.—Notice of open- 
ing the ftills, Se.; their contents, ingredients prohibited, 366.— Credits, 
| decreaſe, charges per week, 367.—Relief, notice of re-working, prohibitians 
_ for the time of ſcarcity, 368.— Mixing; exception; wheat found where low 
vines or ſpirits are preparing; ſearch, 369--371.—Samples;z diſtiller having 
more than five quarters in his poſſeſſion ; exceptigns, 370. Contracts ſuſ- 
pended; actions limited to one month; allowance, 371.— The king may per- 
mit this diſtillery, how ; corn depoſited may be uſed for home. conſumption. ; 
; " extenſion of theſe regulations to 1797, with an exception, 372.—Diſtiller 
having 10 15. melaſſes, or 26 buſhels potatoes, except what for his family; 
_ Tearch or ſuſpicion thereof, 373.—Proof on the owner ; contracts void; al- 
lowances ; fines, 374. 
Difiillery, the Scotch, allowance for Wer , II. 8 on n fills, 375. 
—Penalty for non-payment, 380.—Licenſe, and rules for granting it, 376. 
: Brewer or victualler not to be licenſed; rules for uſing ſtills, 376-3 80.— 
; Still deſtroyed, 377.—Anyother, than a licenſed diſtiller having worts, c. 380. 
—Licenſe, and rules for makers of ſtills ; imported ſtills ; permits, 383.— 
_ —Officer's ſurvey account kept, 384. Re ward to the officers for ſeizures, 
| and puniſhment for neglect, 38 5. —Licenſes for the Highlands, 386. notti 
a brewer or victualler; rules for granting them, 387.— The Boundary line, 
nir ae larger malle than thoſe allowed, 389. —Remoyal ; exportation 
to 


s 
- ö A 8 b . 4 


— 
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to Hed ow Fe rag, ; entries, 389.—Licenfes ; ; allowance for entry with- 

drawn, 390.—Charge after the drawing off; extracting ſpixits, /392.—Defi- 

ciency; importation from Scotland, 393.— -wareboufing, 393.—regulations 
conſequent thereto, 394-—Spirits taken out for rectification, 395.—for home 
conſumption, 397. —Exportation bonds, 397. — Entries for importatibn, 397. 

—Size of veſſels and caſks, IN e ;- 1 for extracting more than 
' a proportion, 398. ; 


The Maidſtone Diſtillery , ſhort account of, 1. "363 bie, 364.—Regula- 


tions, 365. 

Diſtreſs and puniſoment, ſhould not be both infliied for one . or penal- 
ty, I. 271. 

Diviſion, the term defined, I. 187. 


 Drawback, on exportation, conſidered, xtii,—loſſes thereby, xxvli,—whereon 


obtained, I. 33. 


f Dufffers, how puniſhed, I. 86. 5 ' 


Duties, on. importation, extend to goods only for ſale, the teſ theo, I. 55. 
Dundonald, lord, his chemical yrorks i in 9 favoured as to duties and ſur- 
vey, II. 381—3. | 
E 


* 


| Faſt-India Company, goods depoſited in their warghouſes, and delivered out, I. 


49.—Of their ſales of tea, II. 452. 460.— Their ye taken into 098 ſer. 
vice; confequent regulation, 456. | 
Ejetment, the crown's title cannot be tried thereby, I. 210. | 
Elections, exciſe-officers cannot interfere, rote, or or ſerye in en 1. jag. 
Se | 
Entries, all in the Exgliſb language, I. INTO be made by dealers, 23.—in 
market towns, 25. 
Eſcape of a runner or reſcuer after convittion iii 
Evidence, of ſmallneſs of the quantity ſeized, why, I. 68.—of the officer being | 
ſuch, the onus, 103,—Books of a town may be inſpected on certain election 
caſes, 18 5. in proceedings againſt officers, 234.—of their appointment, 235-7. 
—of their books on proſecutions for forging bonds, 236;—of pleading or 
giving the ſpecial matter, 2 36. —of the words and method of ſeizure,” 236,— 
of payment of duties, or compoſition; importation, Tc.” 238.—of executing 
a a body warrant, 238.—Copies of information, judgment, and warrant,” 262. 
Tho given on informations, 262. Whete a ſcizer may be evidence, 323.— 
" Defendants who have not pleaded, how made evidence,  33r.—VerdiQts,” re- 
cord, 322,——Corporation books, 332, 3.— Examinations, warrants, affida- 
vits, 332.—Commiſſioners books, cuſtom-houſe books, importations, -- cone 
D 333.—Time limited, 333. of breaking bulk, f importing «teas 


Os RATE pr or 


xiv Table of Principal Matters... 


' conſidered, 334.—Parole evidence, flatute evidence, 336, 7- 


Exchequer Bills, iſſued under the malt gt, how recovered upon, and the ins 


Exports, how mzde to appear to overbalance imports, I. 30. 
Extente, what, I. 149.—their preference, 151. —bind from the teſte,” I 31. 8.— 


or filks, 334-—The Ps acquitting accomplices for ſake of their evidence 


Exciſe, chiefly on luxuries, xxii.—how adminiſtered in general, xxxvili,—what 
its origin and hiſtory, xli.—obſtruQts ſmugglers more than the cuſtoms, XV, — 
Its eſtabliſhment, I. 3. —inalienable from the erown, 4.—the chief office of, 
its limits, 7. 
Exciſeman, is not within the bankrupt laws, I. 16, —his * 9 
tions, Cc. 19.— where taxed for his falary, 183, 
Exciſe Commedities, a liſt of them, II. * | 
Exciſe Laws and Inland Duties, the diſtinction explained 1. 287. 
Exchequer, its origin, I. 142. ancient juriſdiction, 143.— its cognizance of re- 
venues, and ſeizures thereon, 144.—general cognizance of revenue caſes, 203 
& ſeg. has no cognizance on fines ſet, II. 7.—its juriſdiction as to ſeizures, I. 
36. 198.—periſhable goods, 146.—will remeve an action for a ſeizure, if, 
the defendant be not out of court, 198.—its juriſdiction operates in the nature 
of an injunction, 199=-202.—the ancient courſe of proceeding, 200.—to 
what courts it goes, 201.—the ancient mode of ſurceaſing, 203.—cauſes of 
- privilege, 203. —its juriſdiction doubted as to cominifſioners and juſtices, 213. 
can compel revenue officers to do any miniſterial at, 219.—is 2 market- 
overt for ſeizures, Il. 295. 


cereſt, II. 219. | . CER 

Ex dols male non oritur as I. 40. wo Ap 

Executions, how affected by extents, . 153 „4. 161. | 

ExpeFant, what, I. 20. 3 

Export Bend, pleading the ſtatute of 3 I. 166, RE, Hs | 

Exportation, packing, notices, deſtroying ſeals, &c, I. 36, m de- 
Seature, drawback, 37, 8.—Oaths, 45. | f 


may be amended, 151, —an immediate extent, 152 —to iſſue againit perſonal 
eſtate. firſt, 152 not againſt copyhold eſtate, 15 3.—cannot find debts without 
ſpecialty, except what, 153. — on ſimple contract debts, 153.— difference be- 
tween immediate and in aid, 1 53. debt on record, 1 54. —retroſpect as to 
banlerupicys 155. — how far they aſſiſt prerogative, 161. not confined to 
node, 163.—when they give place to executions, 161.—the teſte and pre fe- 
tence to extent in aid, 162. —and to goods only appraiſed on a diſtreſs for 
rent, 162. proceedint on extents long dormant, 162, receivers appointed 
on an inquiſition, I. 162. — reaches a debt due in right of a wife, 163.— 
- fureties to the plea, how liable, 166.—the plea, 166;*—the crown may prefer 
a fel. fan 168,00 certain form. for the affidavit, .171,—catent and inquifi- 
tin Joſt, bew wit ordered, 172 What "_ it * 173. ho 
iſſued, 
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WNued, 173 preferred before an extent in 0 aid, 174, —poundage, 176.— 
ſheriff cannot charge more, 177. 
Extent in Aid; I. 161.—who is entitled to it, and how, 167. —what affidavit 
grounds it, 169. —how waived, 169,—not for a private debt, 171. —but a 
debtor to the crown may gain a priority, how, 172. —of buying up debts, 174. 
Extortion, what, I. 221,chow puniſhed, indictment thereon, 221.—has 250 
| acceſſories, 222.— officers taking money on ſeizures, 222. officers ſued 
thereon are not entitled to previous notice, men. u on a r8- 
. pealed ſtatute, 224. | 


$ 
- 4 1 
* MY « 
e - 


Factors, liable for their prineipals, when, I. 14%. - 955 

Fairs, how far they are exempted from the exciſe, II. 8 | 

Falſe Account, rendered by 2 n the penalty attaches on the Mins : 

only, I. 16. 

Farmer of Duties, . As A Juſtice of the peace in exciſe KP 1. 20. 

Farming Duties conſidered ; nme. Ec. xxix. Xxxiij,——by whom, $ . 

Feints, II. 403. 

| Felony, counterfeiting a ſtamp on goods delivered by a writof ag I. 8 5 

| counterfeiting permits, 27. —Wwhen bailable, 97.—ſhooting at or wounding 
an officer, 97. 118.— how repaired and made a miſdemeanor, 101. —har- 
douting 2 perſon proclaimed to ſurrender, 109, —where bailable, 114. —cut- 

ting hop-binds, II. 171.——counterfeiting marks on linens, Se. od 2.— 

ſorging a ſtarch ſtamp or ſeal, 427. 438. 

Fiſcal puniſhments, in various nations, and i an Os xxxvi. 

Foot · wall, what, I. 13. 

Forfeiture; attaches the moment the act incurring it is hw” I. „. 
king's moiety is cognizable in the Exchequer, I. 218. 
Forfeiture of Office, by dealing, I. 179. —by overedoing or neglecting duty, 179. 
by refuſing to ſerve ; by abſence; by impriſonment, 180. by purchaſes 
by bonds for money or annuities, c. 181,—by not uſing the beſt endes- 
vours in a ſeizure, 194. i | 8 

Fuller's Earth, and clay, why not to be exported, I, 126,—or « fllin clay, 2g. 

Funds, the ſinking, aggregate, and general, . xlviii, | 

| Fuftians, duties W he 194. : 


6 bis office, 1. 13.—duty, 19, 20.—general power, 20.—enters TR 
visits, 24.— penalty for not leaving his charge in writing, 225.—and alſo his , 
duty es to each exciſeable commodity z ſee every Survey in vol. II. pf; 

- ; 


off 
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© his return of fe 1 by hat meaſure, II. 18.— to enter breweries and 
victuallen cellars, 20.—to leave copy of his charge, 21.—if refuſed, he is 
to ſtop the ſale, 21,—taking a bribe for a falſe return, 22, · tw o to be ap- 


2 pointed, 22. —diſcovering any mixture or exceſs, 244 5. —or private pipes, 26, 


— may taſte liquors on the dray, or in victuallers“ cellars, 27, $.—his duty 
as to table-beer, 28 & ſeg. —as to ee ps wrvi4 II. 319. N a 
falſe charge, 320. 

Cin, what, II. 363.—manufaQured at Maidſtone, 6/7 

Glaſs, hiſtory of, II. 110.—Licenſe, duties, 114. —Drawbacks, 116. uw, 
and management of mineral alkali, or flux, for glaſs, from ſalts, 117.— En- 
tries of all utenſils, places and materials, 118, —Notice of beginning, 119.— 
Moiles, cullet, what, 120. whether they are waſte or not, 121,—Gauger's 
return, ſamples, fire, Sc. 124, 5. —Obſtruction, 126.—Allowances, 126. 
—and for metal left at the bottom of the pots, 127.—Importation and ex- 

portation, 140.— Packing, &c, 141.—Shipping, 142.—Penalties, 142. 

Glaſs, the caſi- plate manufa&ory, II. 127.—Dimenſions, notice, ſquaring, 
weight, 128. 132.— Survey, 132. 

| „ Flint, II. 13 3- —Stained,: 134. 

„Common Bottles, II. 134. —Declarations,. notice, ſaſtenings, 735.— 

- Fire, placing, number, &c. 136.— Scales, Sc. 137.—Weighing, 138-— 

Drawing, 137.—Concealing, 139.—Inſpection and ſample, 139. 


Cold, its comparative value with filver, II. 143, 4.—how caſt in China, 145.— 


quantity imported, 146.—its value at the Mint, 146.—its increaſe and effect 
in Europe, 147.—Gold duſt, its value at Fezzar and Coſena, 150,—Li- 
cenſe, 7 50,—Pawnbrokers, 15 1 drawback allowed, 151,—Penal. 
ties, 152. 5 . 


 Geld and Silver Wire. Ses Wire. She e 


* Goods ſeized are not repleviſable, I. 148. —bhes may be con into 
court, 241. 

Greſham College, veſted in the crown for the chief exciſe-office, I. 4. 

. Gaernſey and Ferſey,. allowance for leakage why not extended thereto, II. 580. 


Hair-pcrder—Entries, ſurvey, of What materials it may not be made, II. 430, 
— Penalties and condemnation,. 433. .—Suſpenſion, 434. —Stamps, ſeals, pa- 
pering, Sc. 439. Obſtruction, actions, 440. —Permiſſion by the crown, 441. 

Hangings (ſee Paper), ſtained paper fat Duties, II. 2 eee of ſhops, 
Sc. 255.— Officer may enter and take account; entries of paper ſtained; 
duties cleared off; marking each ſheet, 256, —Frames and marks, 258.— 
© Search, exportation, 259.—Importation, 260, — Samples from remnants, 
© charging the duties, any miſſing or coneealed* 267, 


„ 


ö 5 cannot ſell tea or ſpirits even with a permits 1.35. aa 344. 


355+ 
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ad - 255. 483. —may be arreſted and proſecuted by the buyers, I. 3 n li- 
1 cenſes do not extend to theſe articles, 36.—going about and ſelling con- 
57 ſtitutes a perſon to be A van th 33 1 cannot fell tobacco or 
b, . ſauff, II. 537. 
x] Heir of the king's debtor, not to bt diſtrained, if there is fuficien een 
3 eeſttate, I. 152. | 

| Hides, appeal, II. 285. See Leather. 

Hiding, is a continuing offence until Sony I. 325. 

1 Holybeud, the officer for, I. 25. | 
n- Holland, Sc. goods admitted during the war, and releaſed from ſeizure, I. 46. 7.— 
ET Duties and vr ame 48, Rh rt exportation, e e e du- f 
r's ties, 49. 
6, 


Hops, botanical account of, II. 158. .—Duties, 158,—Drawbacks, 1 59,—En- 
| - tries of plantations, ouſts, &e. 159.—Bagging and ſurvey, 160. —Weighing, 
161.—Concealing by the pickers, &c. 162.—Adulteration and mixture, 162. 
- —Sulphur and brimſtone, 163.— Cutting hop- binds is felony, 171.—Wagers 
on the market price, 172.— Exportation; 172.—Penalties, 1 88 
Hovering, the limits, I. 66. Y 
Hue and Cry, two perfons preſent muſt prove the robbery, I. 112. 
Hull, excepted out of 13 & 14 Car. 2. c. 11.—I. 50. 
Hundred, of proceedings in actions againſt, I. 110.—no perſon to be held to 
bail, 112.—ſeveral perſons injured cannot join, Th 


I 


Importation, goods unſhipped before duties paid or ſecured, and concealed, are 
forfeited, I. 45. 55.—from Helland during the war, 48.—Duties and ex- 
- emptions, 48. —Conſumption, exportation, drawhacks, and duties, 49» 
Indiament, againſt officers, for breach of duty, or diſobedience, I. 194:=—when 
it lies on any prohibitory words of a ſtatute, 327.—on new offences, 327-33 T. 
—or particular remedy, 327.—o0f expreſling the , concluſion of it, 328.— 
a miſtake therein, 328.—of moving to quaſh, &c. 328.—of its preciſion, 329. 
' —if any part is good, judgment muſt be for the crown, 329.—miſtating a 
ſtatute, 329,—when divers ſtatutes are recited, 330.—where on a general ſta- 
tute, and where on a temporary, 330.—where a penalty is increaſed, 331.— 
it muſt be preciſe, as, for ſelliag beer e paying the 2 is inſuffi- 
cCient, II. 7. 
Individual, forcibly obſtrutting, is within the at againſt Membling I. 101. 
Tifermation, for | penalties on revenue laws, have little - analogy with common 
popular informations, L. 217.—the nature of thoſe for revenue penalties, 217. 
how framed, 2.59.—cannot. de ſupported. but by evidence of facts prior 
| thereto, 263.—of the filing, 316.—the trial, 317.—cannot be compounded 
Without leaye, 317-——payment of compolitioa money, 318,—affidayit of the 
| | | place 
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place of the offence, and within one year paſt, 318.—the plea, 313.—of 
judgment by default or verdict, and execution againſt the defendant's real and 
_ perſonal eſtate, whether he be in priſon or not, 320. —muſt be in the attorney- 
general's name, who may enter a noli proſe, 320.—0f laying the day, 321.— 
of dewenerunt, if too general is bad, 321.—of the time limited, 321,—to 
diſcover, 321.—for falſe meaſures lies only before juſtices, 321.—there can. 
not be two at the ſame time, 321.—how quaſhed, 32r.—plez, 322.—when it | 
cannot be amended, 322.—for a condemnation, lies only in the Exchequer, 322. 
for non-entry, 322.—for double damages, 322.—for two offences, judgment | 
kor one, and acquittal for the other, 323.—on ſeizures, in whoſe name, 313. 
"  —abates by death, 323. —on importation in unſizeable caſks, 8 laying 
the venue in declarations and exceptions as to cuſtoms, 324. —limitations, 324, 
5. —muſt negative exceptions, 327. — where divers ſtatutes are recited, 330.— 
againſt magiſtrates, 343.—the perſon in whoſe name laid before commiſ- 
; gone rs, is to be deemed the real proſecutor, and liable to double coſts, 354.— 
yecognizance to profecute, 354.—is bad for uncertainty, II. 299.—muſt ſtate 
any general prohibition, 300. —to be exhibited within two years * _ 
offence, Arp. 66. | 
Informer, his perſonal privilege, not the mere ground of removing Alone to the 
Exchequer, 1. 206.— cannot be a minor, 3 18.— cannot ſue for leſs than the 
penalty, 318.—need not be preſent, 323. — not eatitled to coſts, 338.— 
pays coſts; remedy againſt him, 340. 
Ijanction, for a term found on an extent, I. 162.—of 88 R 163. 
—a ſtranger may prove property, 163, —ought to be taken openly, 164. 
8 cannot act as a juſtice of the peace in exciſe caſes, I. 10. —ſelling 
. liquors to be drank. out of his hoſe, thereby becomes liable to the GORGE 
laws, 334 
Fobn K. offered ta fanrender his kingdoms to RO: and 1 to the 
Pope, xlvi. 
Infirufion, of officers, I. 19. 
Inſurance, on prohibited goods, is void; penalty, I. 44. 
Inſurers, liable in caſes of ſmuggling, I. 68. 
Judgmenti of the commiſſioners or juſtices as IM as thoſe in the Exchequer, 
but ſubject to appeal, I. 272-306. 
Furict, officers of the crown are exempted 8 1. 183. 
Juſticer of the Peace, are to commit hawkers of tea and fpirits, I. 3 5. —ind 
iN, perſons aſſiſting in ſhipping goods without warrant or officer, §r. - may grant 
| warrants to enter and ſeize goods concealed, 52. —may adminiſter oaths to 
. perſons {killed to value goods ſeiged, 59,—two Juſtices may determine ſeizures 
of catile and carriages, 62.—to take recognizance of maſters of ſhips im- 
| porting tea, ſpirits and brandy, in ſeizable quantities, 65.—to commit run- 
nets, 135.—or refeuers; 116,—or offenders abſtructing officers going on 
hoard ſhips, of returning thence, ee, admit to bail, 120, 1. —their 


pow'er 


— 


10er, 
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| Pk. to wool, 130+-7,—their juriſdiction ! in ſeizures, BG 2$0.—general 


juriſdiction as to counties and towns, 257.—have a two-fold capacity as 
juſtices and commiſſioners, 258. —i&inQion as to next and near the of- 
fence, 2 38. — muſt ſummon the offender, 259. power to determine ſeizures 
in London or Weſtminſter, 266.—if two of them differ, they cannot calf i in « 
third ; how they ſhould proceed, 257.— Two juſtices have the fame power as 
'any three commiſſioners, 268.—of backing a body warrant, 268. —of ifluing 
mei warrants for penalties, &c. 270.—their record, 272.—their power as to 
wool, 273. —where there is no appeal, they muſt be kept ſtrictiy 40 the 
law, 273 they have no power in newly created offences, unjeſs expreſſed, £73 
—their power as to coſts, 274.—to lean in favour of the revenue, 280.— 
power of mitigation, 28 1.—of acchfing them of ignorance of the exciſe 
laws, 283.—their judgments are as final as thoſe in the Exchequer, 306.— 
like powers as commiſſioners, except as to limits, 308. muſt take the evi- 
dence in writing, 336.—their ſummary proceedings for ſelling liquors without 
licenſe, 365. — may ſummon officers and ſtock=books to examine retailer's 
entries, 367.—to acquaint convicted perſons of their right to appeal, and to 
take recognizance,. 308.— may hear informations for mixing and hiding beer, 
II. 24.—if proſecuted on the ale and beer act, their plea, Sc. 35. may 
determine the returns of duty on auctions on bad titles, 46.—juriſdictioa im 


. penalties on bricks and tiles, 63. — ſor ſelling ſpirits without licenſe, 336.—or 


ſelling in gaols, 33 6. their co-ordinate authority with commiſſioners, 337.— 
their NOT mult be granted openly, not in a mo meeting, 33% 


| K 
The King cannot alien either his kingdoms or revenues, ETSY 


. : : 7h 

Land Tax, an equal, . welt. | 

Leather and ſkins, vellum and parchment, . art of dreffing them, II. 175.— 
their value, 177. Exportation, 177.— Duties, 178. Denominations, 180. 
Licenfes, entries, notices, ſurvey, 181.— Marking, 183,—Scales and - 
weights, 184. —Exportation, drawbacks, 18 5.—Penalties, ange 
Libel, is purely at common law, 1. 193. 


| Licenſe, for ſmall veſſels, I. 69 to be produced, 8 its contents 3 bond 


thereon, 70. —for the pilchard filkery, 72,—for retailers, who cannot aQ as 
Juſtices of the peace, 283. | 

————, from the juſtices, to retail ale and beer, is s not part of the exciſe reve- 

nue, II. 5. 364.—none can ſell exciſeable commodities without licenſe, I. 260. 

method of applying, 3695.—when-renewed, 361.—perſons in partnerſhip; 

do not extend to any other premiſes; the powers of the exciſe ſtatutes are ex 
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tended to this duty, 361,—penalties, how recqvered, 361,—Refuſing to ſhew 
a licenſe, 362.— carried to what fund, 362. removed from the ſtamps to 
the exciſe, 362.— for wines and liquors, 363.—on death or removal, how 
_ eontinued, 363.—privileges of the univerſities, vintners“ company, &e. 
ſaved, 36z.—remedies,. fund, &e. 364.—penalty for ſelling without, 365. 
| fummary proceedings thereon, 365.—diſtreſs, . ſummons, 366.— perſons 
ſummoned conveying away goods, 358. - 4s 
Licenſes of Exciſe, for all the exciſed commodities. See the proper s dien in 
each Chapter of the Second Volume. | 3 7 5 
Llanerebibmetb, che officet for, I. 25. 
Limitation of proſecution of runners, &c. I. e 
Linen, cotton, calico, and filks, ſome. account of that trade, Ge. It. x88.— 
Duties, 194.—Drawbacks, 197.—Licenſe, entries, 198, —Cancealing, 199. 
— Survey, 200. —Marking, 201.—Felonyto counterfeit the marks, Sc. 201, 2. 
— The Eugliſt linen company at Winchelſea incorporated, 208, —Exporta= 
tion, packing, and ſhipping, 210 .—Penalties, 211. 
Linens, printed ; appeal, whether given under a general clauſe, 1. 286. MER 
informations it is not neceſſary to prove all the eperations of printing, paint- 
ing, &c. for the at gives the duty on each of ons App. 68. 


„ 


Malicious Proſecutions, when action lies for, L 248. —Evidenee, 252+ 4.— ſor 


conſpiracy, 2 52. — for felony, 253. — probable cauſe, 2 53. does not lie if the 
indictment be thrown out, Win if the offence be arged capitally, 
App. 135. 
Malt, what, the revenue »h, II. 213. —Licenfe, 215. — Duties, 216,.—0f 
Scorch and Engliſh malt, 217.— Whether the duties are payable under a 
bankruptcy, 22 1.— Allowances, 223.— If deſtroyed, 224.— On exportation ; 
on the gauge, 224. Compoſition for private breweries aboliſhed; meaſures ; 
entries, 225.—withdrawing entries, ſee Cor rigenda: times of making; if not 
well trodden, Sec. ; ſpired barley, 226. —Mixing different ſteepings; con- 
veying away; forcing down, 227.— How to frame the information ; ſurvey ; 
gauging ; meaſuring; notice of wetting, Sc. 228.— Preparation to export, 237. 
Notices of removal ;' ſhipping, 232.—Carrying away a malt ticket, 233.— 
Locked warehouſes, Se. 2 233. —Penalties, e and coſts, 234.—Ap- 
peal, I. 288. > 4 | 
Mo Frcs, bn Liam . . 
Mandamus, denied by King's Bench in a revenue 8 1 n that court 
entered upon the merits upon a rule niſi, II. 582 & ſeg. 
Man, iſle of, no exportation thereto from Great Britain or Ireland ; . 
goods there is a forſeiture of the drawback 3 OE ane impriſonment, added 
to the oath for exportation, 1. 59. 2 . 
8 f | 8 . 
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Market-towns, office-keeper there, his duty, I. 35. EI 3 
Marriage, brokage- bonds are void „ I. 182. 5 85 2 


and deer there, IL” 25. 


| Mafters of veſſels, to take out cocquets, . I 52. — certificate thereon, 52.— 


their report on arrival, 61. 
Mead, what; duties; licenſe, . 
Metbeglin, what; duties; licenſe, II. 235. 
Miſ-recital, of a penal ſtatute, in actions thereon, * 224, 6 
Mitigation, power of, I. 281.—not in the ſuperior courts, 326, 


g Moncy paid into court, when, 1. 240, 1.— by juſtices and officers, 242.—motion 


for leave; coſts thereon, 242.— is no acknowledgment of the action beyond 


wards—in caſe of death of 1 8 or dankropteys e ſingle o ot tre- 
ble coſts therein, 245. 

Mum, what; duties; licenſe, II. 23 5. LN 6 
We. what, II. 563- | = CE a 


N 


National Debt, how reduced, li. amount purchaſed by the commiſſioners, liii. 


* 


| Navy, officers of, their duty as to wool, I. 135-196.—Tea and ſpirits, 195. 
Neuuborougb, officer for, I. 25 3 


NOR, not agaiaſt the crown; how the atorney-general acts inſtead, 1. 326. 


O 


Oaths of office, I. 7.—how certified, 30,—of exportation, 45. 
the like in ſeizures of run goods, 115. —or in going on board or returning, 


— how bailed, 120.—in informations, how the obitrucion. i is to be Rated: 323. 
in ſeizures of ſpirituous liquors, II. 293. 

Offences, at common law, and by ſtat. I. 311.—muft be 3 in the proper 
county; but this does not extend to ſubſequent offences, 3 12.—are tranſitory, 
and may be laid in any county unleſs reſtrained, 319.—of two in one in- 


formation, 323. —3gainſt exciſe laws, are limited to three months, II. 3 . 
Office-keeper, in market-towns, his duty, I. 25. . 


| Officers of exciſe, their general duties, I. 30.—ſhould be diſcreet in the uſe of 


their power, 32. —wherein they have the ſame power as the officers of cuſ- 
toms, 36,—may open packages at the port of exportation, 38. 59.,—may go 
en board veſſels, 52. 88,—and coaſting veſſels, on producing their warrant, 53. 
—and ſhips hovering, _ 2 8 818 bond of * maſter, and ſeize prohibited 


6 : goods, 


that amount; of receiving it out of court, 243. —of going on to trial after 


Js 


| 0b: ufing officers in ſeizures of brandy or ſpirits, I. 56.—tranſportation, 84. 


puniſhment, 119.—may be tried in any county, 120.—how in Scotland, 120. 


Marybong, added to the chief exciſe-office, I. 7. 12.—regulations for ſelling ale ; 


— 
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| goods, 54.—how to proceed on ſuſpicion of concealment, 52. may ſeize 
_ goods landing before the duties are paid, 55.-—may ſeize boats, 56.— muſt 
g give notice of a ſeizure, 57,—may ſue for penalties, | 58. — muſt ſeize and 

_ Proſecute the veſſel and cargo, cattle and carriages, 63. 195. may ſcire and 


- 'proſecute thips hovering, 64. —may ſeize tea and ſpirits and brandy on board, 


when, 65. II. 291.—and detain the. maſter. 1. 65,—may oppoſe force to 
force, when, 96,—of wounding them, felony, 97.—if maimed or killed, 
che hundred is liable, 110.—if killed or wounded on duty, 114.— may arreſt 
perſons running goods, 115.—or reſcuing them, 116,—are bound to proſe- 
cute, 116. —dutys, connivance, and compounding for wool, 136,—may arreſt 
owlers, 137.—when trefpaſſers by ſeizing, 147.—of their dealing, and other 
cauſes of forfeiture of their office, 179.—cannot vote or ſerve in parliament, 

| 184. 9.—trauds by bribery, fees, connivance, Sc. 191, 2. II. 292. 301.— 

when diſcharged, are ſometimes received again, I. 194.— not uſing their beſt 
endeavours in ſeizures, 194. —Whom they may carry be fore a magiſtrate, 194. n. 
they muſt diſcover their ſeizures to the commiſſioners, 195.— who only may 
examine and ſeize, 196.—of bribing them to conceal exportations of wool; 
negleing their duty, or compounding therein, 105. power in ſearching and 
felzing ſpirits, II. 291. 3.—See alſo the Officer's particular duty under every 
Survey in the 2d vol.—whether they are liable if they proceed on a ſuſpicion 
ill founded, II. 48r. 

Officers of exciſe and cuſtoms, claim their writof privilege from the Exchequer; 
but not as to perſonal actions, not regarding office ; their privilege doub » 
ed, I. 212.—taking money on ſeizures, 222.—are liable in treſpaſs, for ime 
proper and unſucceſsful ſearches, 229,—their privilege as to ſuits, 231.—not 
able for aſſault in execution of office, 231,—how far affected by a new ſta 

ute impoſing new duties on them, 232.—if they are joined with others in 

one action, they cannot ſever i bo if they plead jointly, 232+ 

Outrides, what, I. 13. | 

Owling, what, I. 123,—ſtatutes thereon, 128.—owlers may be mk, 137. 
— bail, ae eee 139.—limitation, Sc. 141. 


| P 


Paper, brief hiſtory of, IT. 237.— Duties, 239.—Drawbacks, and how ob- 
tained, 241,—Licenſe, 243.—The five claſſes, *244.—Entry | of places and 
utenſils, 244.—In what bundles to be made up and weighed, 245. how tied 
up, 246.— Stamps and marks, 247. —counterteiting them; marking ; ſam» 
ples, 248.— Entry, and removing without entry, 249. — Officers may enter 
the mills; ſcales, &c. 250.—Concealing, 2 51.—No paper to. be received 
without wrappers, marks, Sc. to be only once uſed, and deſtroyed, 251.— 
Importation of foreign paper and books, 252.—Exportation; how to obtain 


„ 


* 
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be Irfwhack; 263. ho. (ee Books, K- Prost of the cialV] zi obtruAing the 

officer, 255. See Hangings.—Penalties, W 

„ See Leather, | | | 

Parliament, the repreſentation ſhould bs 995 5 revenue liter are not ta inter 

fere i in elections, I. 184. 

Partners in trade s need. not have ſeparate licenſes, L 361 —each is liable for 
duties on goods in their power, „ 5 

Paſeboard; duties, II. 240. See Pape. ; os 

Penalties, may be brovght into court, I. 2435 —how ren ua,, 311.— 

are a debt by conſtruction, 312. 0 

Periſbable Geods, ſeized, 1. 146. | 

Permits, for Spirits. See Spirituous ee e frames, ants paper, 1. 26. 

—Counterſeiting, 27.—Proceſs for the penalty of uttering a falſe permit, 27. 

Alt limits the time for removal; to be returned if not Wi 28,—Hindrans 

ces relieved, 29. —Selling without, puniſhed, 92 

Permit- Officers,. I. 26, delivering a falſe eas 27. 

Perty. See Cyder. 1 | 

Pickles, thoſe who ule vinegar for _ are 8 1 305 

Pilchard-fiſbery, the .veſſels . from what ne Unuſed theres 

of, 1. 72. | | | 95 

Platina, what; A 100, It, 5786 | why 58 585 

Pleading, to an information, I. % 0 15655 | n 290 

Poll-Taxes, arbitrary, xxxi.—the ruin af Roos mY e ee ee 

Porters, | carrying run-goods, I. 93; | 

Poundage, on extents, I. 176. 5 ind 

Pratt, Lord Camden, his character,. i. 274; 

Printing, for America, loſt to Great Britain; xv. 

Prize-Goods, how landed and een _ RN cxptttion} eurer 

tion, „„ x : 

| Proceedings; tina * of Ari, ant bel in the Exchequer, $ 203 6 fg. — 

limited to three months after the fact, 219.—Venue; ohe month's previous 

notice, 219. —the fact muſt have been done in the official capacity 3 ; analogy ? 

between theſe proceedings and thoſe againſt juſtices of peace, 246, 

: Proclamations, on . J. 145. See the 1 Vel. n the particular lab 

es f ject required. . 

LT _ Prohibition, on FRET en on bee r . | | 

el ba Proof, and perfect prog, ſpirits, 11. 284. PIG, AER. 5 

tam | Proof, of duties paid, on any ſeizure, lies on dads or aide 'P 7%. | 

enter . for run · tea when to be cotimenicedz I. 3 5. 

eived | 555 ; We! 

51.— 8 & 255 | | , a 

obtain . 5 ＋̃ß. be, ed a WE 

we ST apprekending.peefots thereon, I, 121. 
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| e e to Fr runners and eden, i. 1 16. 
Quietus, what ; bars any retroſpect, I. 11. VVV 
Qui tam Actions. See Aion:. I 
Quo minus, lies in the Exchequer for a 8 to the en I, 198. ee and 
. preſent effect of . mth App. 129. Es | a a 
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| Raw-Brandj-$p rits, what, IT. 573. We e 99, 
5 Receiver. general of exciſe, his duty; I. 10. 
Recognizance, to proſecute runners and reſouers, I. rä aſſaulting and ob- 
ſtructing a quarantine, 12 1.—for beating, why diſcharged, 122. 
Records, of convictions of commiſſioners een e e ups I. 278. 


| ReS8ified-Rritiſh- Spirits, what, II. 313. „ 
ReGifier, or compounder of A: oy vue, m dr nit 0 5 
Re-landing goods ſhipped, I. 38. 1 Wat e 


Removal, of actions, in reyenue args into the ae operates as an in- 
junction, I. 201.—If any matter, properly cogniſable on the revenue fide, 
ariſes, or touches. the king's intereſt, it is good ground for removal, 204. 

— of the record of conviction to a ſuperior court, I. a93—mult be 
in the condition it was when the certiorari arrived, 293. | 


Reprimand-book, what, I. 18. ie l e ee 
| Reſcuing brandy and ſpirits AY * n 19. eee 
, * 
Re ſeizure, not allowed, I. 2332: 


1 


 Reftriftions, upon officers, I. 179 & hes | 8 
Rerailer of Spirits, cannot be aainiller, Se. II. 8. | e 
Returns, what, I. 22. diet e ee 
Revenue, obſervations on its n A isa how prevented, XV. 
| _ meaſure of it, 'xxx,—The ancient revenue of England, xxXix,—The ordi- 
nary and extraordinary, xl. e laws are Ada Juris, I. Soul —ſpecify the 
. remedies, and pleadings, J a7 % tian OMEN; Bt RYE, e 
—— — Beards,- to carry accounts to palament, 1. . 
Cutters, See Cutters. , 
> Officer who are to be ſo dated; I. 176 see aw} 
Rewards, for diſcovering and apprehending ſmugglers, I. 84. . 91. . — 
for the like of owlers, 139. See Smuggling and Owling. 
Rum, from Britiſh plantations, excepted from ſome of the rules for importa- 
tion, II. 293. See Spirits. —Exportation, „ 
Runners, of goods, puniſhed, I. $5.—Diſcovering accomplices; 55 — who are 
ſo, g1.—if fit for the navy, r rial and Mo 117. ee tl 
if in priſon, 121. 
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al, why not within the 2 of this work, II. 26. e e 
Scaler and Melgbir, if ſalſe be uſed, I. 49. — putting other lübſtances therein, 


e e 


. 
OSS 


paſſim. wet 3 ; 8 7 

Srire faciav, rule to e OS 1. bee exponnicn bond, 166,—tn the 
pipe; when, 193. + 

| Scamen's Wages, may be Luis by the collector of exciſe, I. 46; 17. 

| Searches and Seizures, of goods, by day or night, I. 31. —of ſhips, 50. 

| Srarches,” how far trelpaſſes, ” 227, 8. II. 5 RM e a Foe bebe. 

officer, 228. | 

Securities; on à plea to an extent, 1. 166. 

Seizures, of run tea, how ſecured, 1. 34.—of goods from Holland, duribg the 
war how releafed, 46. —of run goods, condemned and ' ſold, 57.—Proofs 
lie on the elaimer, 57.—Of cattle and carriages, how detained, 62.—Pro. 

| ceedings thereon in the Exchequer, 63. —Of ſmall Vellels, how diſpoſed 
of, 68 < Staving caſks afterwards, 116. —proceedings thereon, 145.—0f 1 
fimple contract debt under an inquifition on an extent, preference, 153.— 
Provifions againſt collufive ſeizures, 195. —rewards for diſcovering them, 196. 
Relative to wool ; render the patties liable to penalties for exportation, 196. 
—examination only in the Exchequer, 198. —To replevy is a contempt, and 

an attachment lies, 20%. —Cannot be detained by a magiſtrate from proceed - 
ing to condemnation, or attachment lies, 207, Proof of payment of duties 
lies on the claimer, 227. Where no evidence is preſent, a re- ſelure i is not 
allowed, 2 33. Ine form of em needs not be enquited into on trials, 263.— 
Of ſpirits, may be heard and determined in a ſummary v way, 265. Notice 
thereof when not claimed, 265. fror removing euſtomable goods, 289. 
Coſts on ſeizures, Cc. 346 & ſeq. —The ioformer's ſhare attaches at the 
ſeizure, and the crown cannot make an election, 610.— The officer ſeizes at 
his peril; a e cauſe is no defence, 16.— What, under a ſeizure, ſhall 
be deemed 4 proprietor's © aſſiſting, or being otherwiſe concerned, 610, 611. 

| —Three diſtinctions of Knowledge as to goods being run, App. 162. 

2 7ons, have authority to act, where two juſtices are authoriſed, 1 266. 

Sheep, owling, I. 129. —Sheering, 130.—Calbert's Plan for tranſplanting the 
Engliſh breed to France, . 

Sheriffs, their diſcretion limited in proclamations for 1 ſurrenders, 1. 107, 8. 

Shipping goods, without warrant or officer, I. 2 5 59. —Penalty on carmen and 

perſons aſſiſting, 57. | 
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be uſed when feized, 53. 71.—under 50 tons, are forfeited, 60. 63. —with 
dune, Large, Se. 64. how diſpoſed of, 64.—farther regulations, 65. — 
o ä * e 
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or obſtructing the officer, ogg See Gn 11 ot unn each article i in OO ii. | 
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Ships, hovering, how the maſter is bound, 1 54.—itporting i run ſpirits, may : 
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tie certain quantities of . liquors, teag coffee, or tobacco, Kn. 
ble in certain limits, 66. 8 
Shooting at officers of exciſe, how ponihe, L. . WE 
Shop-Tax, xix. ' 3 
Silks and Silk-bandkerebiefi—Duties, u. eic. ol ue 
what the ſilks are deſigned for. — App. 68. 


* Silver, its comparative value with gold, II. 143.—how ſoluble, 1 cker 


mines in England, 146. but it is extracted from lead ore, 147.—lIts increaſe 
in Europe Produce i in America, 147—-9.— Proportional value in ws 0. 1. 
Its conſumption in ornaments and plate, 148. 96 
Falle, the cuſtom · duty thereon, II. 432 | 2 | 
Smugglers, aſſaulting officers: of exciſe, I. '$ een, eee e 
their accomplices, 84. 90.— Five in company, with arms, Sc. $4-— Three in 
company, 89.— Two in company, 9 1.—Loitering within five miles of the 
coaſt, 92.—Aſſembling with arms and offenſive weapons, and diſguiſe, with 
faces blacked, 97.—Need not be individually armed, 99.— Shooting at officers 
118. —fubſect to the ſurrendering clauſe, 118,—-within the bankrupt er 
220 apprebending, them, under an order of council, 114. 
Smuggling, what, y 79.—has ariſen from high duties, bounties, aud wks, 
_ $0,—how encouraged ; its diſadvantages, rm k merchant. cannot recover 
here the value of goods packed by him, knowingly, in a manner for them to 
be ſmuggled, I. 38. 43,—aliter where he knew they were to be run, but 
took no part therein, 39- Any 


Snuff, what, 11. 493. Buty, 494. e 498 1 prize, e 


511.-Notice of manufacturing, 517. Inereaſe » 518, —Liquoring and damp- 
ing, 522.—Credits « and exceſs, 524.—4 ſecure room for keeping dried Scorch, 
$2.5, —Increaſe by air, 529, —Cannot be exported i in the ſhip wherein i it was 
imported, 550.—See Packs. n 

Soap, what; IE. 262, —Duties, 262.—Allowances, drawbacks, 253,—Licenſe, 
entries; ſcales, and meaſures, 265 survey, 266 .—Allowance, inſtead of 
cuttings and parings; charge by gauging, 266, covers, and faſtenings, 267.— 
Frames, 268 .—Cleanfing once a month, 269. —ObftruRing the officer re- 
moving ſoap, &e.—Abſconding, 270,—Charges for decreaſe ; ſearch; pri- 
vate pipes, 271.—Concealing, 272— 5. —Importation; ſearch and ſeizure on 
ſhipboard ; landing, and land- carriage, 274. 5. Cocquet coaſtwiſe; eondem- 
nation, 275 Mitisstion; exportation, 276.— Fenalties, how recovered, and 
divided, 277. — Forfeiture for having any before the charge, 360. = 


Solicitors, of cuſtoms or exciſe, may apply for a ſpecial warrant on a blen, when, , 


oy 95- See Seizures. VVV 
Spirit ardent, what, II. 286. | 


Spirits, not to he ſold without a permit, nor hy: hawkers witho one, 5 3 5. II. 334. | 


: —if imported! in veſſels of of leſs than forty t tons, ſcizable, Dh,. 1. 55. hat 
h is « ſcizeable © on 5 65, | 
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ca and Proof Spitite, What, II. 283. 4. Method of judging of their 
ſtrength, 283. An equal t ee ee By * 
rally adylterated, 286. | 

Spirits gf ine, what, II. 3 318. l ou 2141485 4 

Spiritzoys Liguors, when ſeized, how ——_ * if not claimed 
in twentz days, I. 265. 6. Fernicious effects of ee 278, oy” 
duties compared. with thoſe of Scotland, 279 · oo 

r Foreign Duties, AI, 287.—Licenſe: W 265 —To peopent 


| " ſmuggling, burden of veſſels, 290. Samples to be taken by-the officers and 


importers, 3291.— Entries, 292, —Sizures, and rewards, 293.— Full proof, 
300. May de ware houſed, marked, Sc. 301. old, after remainiag there 
; twelve months, 302.—Samples, 302:—Search,. on ſuſpigion 3 increaſe; 303. 
Entries of ftore-cellars, &c. 304.—Who may enter them ; who is a dealer, 
and liable $0. ſurvey, een, mr o eee by ne 
permit, 36. 5 
— Bi- Duties, II. 0 See Niall, 8 a Alraging 
frauds of diſtillers, 309.—Eatries of warehouſes and. utenſils, 310.—Private 
Kills, 311.-—Withdrawing entries, . 312.—Words to be painted pver ſhop- 


- foors, Cc. 3 12. Denominarians of the ſeveral ſorts; ſurvey ; 313,—Egter- 


ing, ſeizing, obſtruRing, Ge. 314.—- Private pipes, 36.— Samples, 316. 
Faſtenings, 3 17.—Locks and keys, 318.—Ladders ; obſtructing the gauger, 
319322. Opening che furnace, Sc. 320. Gauging; ſamples; increaſe; 
32x. If a fill burſt; working it, 323.—-Removing, or concealing—of 
charging, 324 . No allowance for exportation, or increaſe by water, mixing 
with ſugar, He. — the ſtrength; ſeparate ſurveys of ſeparate ſtocks belonging to 


dme ſame perſon, 326.— Filing and ullage 3 Profs for Lale by .diſtillers, and 


by rectiſiers, 327.— If any decreaſe Credits on the new duties; exceſs ; 
allowance for increaſe to reRifiers, 328.— Account of ſtock ; when the officer 
may remain in the houſe, 329. Liquor miſſing, 330. Who is a retailer, 
320. 1. —ÞPhyficians, apothecaries, ſurgeqns, are excepted, 330. Mager, if 
paid ip. liquors, 3 30. Of ſelling any quantity under 207. in value, 3 31. —-At 
an eating-houſe, 332.—Licenſe, 333.— For taverns and diſtilleries; there 
muſt be a preyious licenſe from the juſtices, to ſell ale, Sc. 334--337.— 
Penalty, 335. Search and Seizure, 336. No licenſe for gaols, 336.4 
retailer muſt not be a diſtiller, or rectifier, 343.— Cannot be ſold in leſs 
quantity than two gallons; convictian, 346.— Four gallons, 360. —Entries, 
348.—Miſ- entry; ſurvey notice of taking in liquors, 349. Inertaſe, entry, 
and ſearch ; permits, 350.—their reſtrictions, 351. Being poſſeſſed of liquors 
without permit corre ſponding with the exact quantity receive, 352, 3.— 
Seizures are reſtrained to officers of cuſtoms or exciſe, or warrant-officers from 
the Treaſury, 3 54,—Certificates; removals limited to one gallon, 355. — Not 
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Tawing, what, II. 180. See Leather. 3 8 
Tux, what; xxxix. Fe 
Taxation, why neceſſary, x1i—Of, 1 180 induſtry, he 3 "lt. hs 
maximum, xiv, of lands by a falfe rental, xvi.—of merchandiſe, xvii. A 
when progreſſive, xviii.—of lyxuries, zix —of neceſſaries, xx. how it affects 
the wages of labour, xx. — Whether it can be ocgaſjonally raiſed or lowered, 
| xxvi, —ſhould: riot extend to real wants, XXX, —OT be drawn from the exchange 
of profits, xxxi. The method in Ruſſia, xxxi. None in Turkey, xxxii. + 
Fea, unlawfully imported, I. 33.>:concealing it, 33.—-run, may be ſeized ; 
how ſecured, .34-—from whom ſeized; the buyers and ſellers of run tea are 
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able ; penalty on the maſter, 65.—The nature and growth of tea, II. 447. - 
Conſumption, 440% Uſe, 450.—Qxtiey, 451,—the af India Company's 
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© 7--Ships hovering having 644, z permit for removals, 461. Returned tea, 
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for ſuch ingredients, 465,---Method of keeping the retail and wholeſale ac- 
counts, 479.---Search on ſuſpicion, 479 and whether the officer is liable, 
i his ſuſpicion is ill - ſounded, 48 1.—-Permit, 483----Exportation, 483.—— 
i Drawback to Ireland, 435.---Illegal imoortation ; n and s for 
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Tender acknowledged, ſaves coſts; pleading it, I. 244. i | 
| Tideſman/ig oe TS and canns eter wich!» writ of bare. 
IL. 354. 
Tobacco ſvized, may be burat; nn L ada quantity ee is 
ſeizable, 66.— Its claſs and origin, JI. 439. —Cultivation at home prohibited, 
489. 90. The imports, 491.---Fonſolidated duties, 492.---Dutics, 493. 
Importation, 496.—-Regulations for. reporting, landing, ſearching, Sc. 497 
& /eq.---if prize, 502.---Farcheufing, weighing, 504.---clearing out, 506. 7. 
---Rent, 507,--+Who ſhall be employed therein for the revenue, 808.—— 
Wreck, 509.—-Entries by manufacturers and dealers, 509. Words to be 
painted on their door, 5 10. — Entries of mills and utenſils, 510. No dealer 
can act therein as a juſtipe of peace, 511. --;Licenſe for the manufaQturers, 
511. —Licenſet for dealers and manufacturers, 512.---Ngtice' before opera- 
tions are betzun, 514. 52 24+ and of cutting, preſſing, ripping, cpinning, flatten- 
ing, Sc. 515. and of making the different forts of tobacco and ſnuff, 5 1 5. 
Adutteration, by mixing other leayes and ſtains, fuſtick, Sc. 516. 526,--- 
MoveaBle caſts, 517.---Of weighing, mixing, and laying together, 5 18.--- 
| ter. may he taken "ry cultomert, on lüge 519.---of Dh 
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| ng, tripping, preſſing, or cutting, 520, 2. Declaration i in writing, 827.— 
Time of the officer's taking account, 52 3. Credits, 523. Exceſs, 524. — 
Mixing ſpaniſh with ſhort-cut, 526. ---Scales, ſamples, 527.---The manufac- 

' tarers and dealers account of fates, how to be kept, 528. Diſcovery of any 

©" Inereaſe, 529. removing or concealing z bribing the officer, 5 30.—Regula. 

ions for removals by permits, 53 1. —Returned goods, 556.—Hours limited, 


oh 336. selling without permit, 537.— Method of obtaining them, 53 7.— Proof 
on ſeizure; forging or altering, $39; Proceedings for the penalty, 540. Rules 


ſor the exportation, bonding, 540. 1. —Damaged goods, 541.—-Ship's burden; 

« cutting out the marks on the hogſheads; when bonds are diſcharged, 543.— 
Uimitations of quantity to Jerſey, Sc. 544. .—Opening packages, 546. 8.— 

No drawback, if there be any mixture for adulteration 3 and forfeiture of 

volt or carrot, if mixed with too much water, 546,—Exportation-bond; 547. 8. 

Drawbacks, 545.—Relanding, of entering, Se. tobacco ſor ſhips of war, 548. 


© Tobacco ſhipped for the uſe of the land-forces, 530. Methods of pro- 
ceeding on ſeizures, 551,—Kilns for burning and deſtroying, 5 52.——Ships 


© | how diſpoſed of, 5 52.— Fhe officer's power. of going on board and ſearching, 
-  &c,'553.—0f oppoſing him; coaſtwiſe; ſeizures on ſuſpicion j ee 
554. 5. im portation i in a foreign ſhip, 853 Penalties, 55 you 5 | 


eee Why not exported, I. 127. ve V 
Toxnage and poundage, N e ieee 2 
Tranſportation for obſtructing officers, 3 1. W 47 


Treſpaſe does not lie againſt conſtables, &e. acting by warrant, otherviſs . 

revenue- officers, I. 220.— n treſpaſs or tort, officers are entitled to previous 
nctice, 224.—How far ſearches are treſpaſſes; proof of non-payment lies on 
the officer, how, 227.—lies for an unſucceſsful ſearch, -228.—Trover lies 

not afier condemnation, 232.—the evidence neceſſary, 235. See Trover. 


: rover, (ſee Treſpaſs,) lies not after condemnation, I. 232. Removed from 


Exchequer to C. B. on affidavit of articles not ſeized, and others condemned ; 
© lies for a wrong feizure ; wherein the tort conſiſts, 23 2. Where the juriſdic- 


non of the court is limited ; for an illegal condemnation, 234.— The meaſure 
| of damages, 241.—on a falſe judgment by the e II. 294.— far 


2 ſeizure by 4 a ns II. 3 4. See men * 


| v 56 0 


; Uenfl a are liable to all arrears and penalties, 1.1 0 
Vellum and Parchment, appeal, I. 28 5. —Duties, II. 130, dee Leather, | 
Velvets and Velverets, duties, II. 194. 
Peſfels ſmall, (ſee Cutters); the word built uſed in the ſtatutes, II. 300. 
Finegar and Ferjuice, what, II. 5 57. Duties, 558.—If prize goods, 558. =_ 
e i en by 1 ar made, beet hiding; the hqurs 
Umited ; 
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Warebouſhs (the king's), FRA wake therein, when to 'be bold for the dutier, 
1.59. —The warehoufing of goods has aſſiſted the exciſe · revenue, R 
Warrants to levy penalties, I. 260. whether under hand and ſeal; in what 
ceaſes they ſhould ſhew the authority; for diſtreſs, the time allowed, 269. 
of executing them, or receiving the amount inſtead; ſhould not {ſue till aſter 
demand made, 270.—to take the bidy, how' indorſed, 268. oed be 
till © no goods“ be returned on the firſt warrant, 2) 27. 2 
Watermien, porters, Ce. affilting to carry ſmuggled goods, I. We” 
Waters, ſtrong, « or compound, II. 287. See Spirituous 1 | 
Weapons, offenſive, what are fo, I. 90. 97. 93. 
Hiſininſter, the charter of its Juſtices, II. 338. —whether i it be a0 city, VE. 
Whale: beats, exempted from what forfeiture, , nr Yo 5 
Wha fingers, ſuffering the landing of prohibited goods, . e au as 0 
wool, 132. pads 
Wife, may be Gent of ſelling fpirits, valicenſed, u. 346. 
Wincheſter buſhel, what, II. 22: 570 . eee. 
Wine, in what quantities removed, I. 45. ——fcizable, if not brought in by a veſſel 
exceeding fixty tons, 62.—has generally different qualities from the plants 
II. 562.—Some- account of foreign wines, and their growth 5-/ full-bodied, 
what, 563. 6.—Sweet wine, what; 864. 6.— the fermentation; the taſte of 
Talian wines accounted for, 564. what ſermentation che wine" for daily uſe 
ſhould have firſt undergone, 565. -Acidity, how abſorbed ; danger in the 
general practice, 565. How to diſcover litharge, or cal of lead, in wine z 
what is the juſt_criterion of good and wholeſome wine, 566.—The age is 
reckoned by leaves; rice wine of China, $67.,---Earthen veſſels glazed, pre- 
ferable to bottles; and dry ſand to ſaiv-duſt, and an anti-cellar; 56. WhO 
firſt mixed wine with water; tavern wine, 568.---Priſage and bitlerage, 
What, 568. 9.——-The ſize of caſks for importation, thoſe of Turiey and Tuſ- 
cany excepted, 370.—-Of reporting the cargo, previous unſhipping, c. 571. 
---Tonnage of ſhips;; officer's power to go on board and ſearch ; obſtructing 
him; what are unpaid for, to be ſold for brandy or vinegar, '572.---Of ware- 
houſing, and rent; bonds for exportation or diſtillation, $74.---Forging any . 
certificate to diſcharge them, 5753. Prize goods, $7 5.---brought in during 
the war, 576,—Duties, 576. — Allowance for leakage, 579. Licenſes to 
trade in wine, as ancient in this country as king John's time, 38 1.— The 
modern wholeſale licenſe muſt be taken out before the dealer makes his firſt. 
purchaſe, which is deemed his firk act of dealing, 532,—may be fold by a 


* 
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licenſed diebe, if duties paid, 5886. Who is a . who i is 2. dealef 
dy wholeſale, 587. Amounts of the retail - licenſes, 588.— The liquor cannot 
be drank in the licenſed dealer's houſe, w without his having ah ale-licenſe, 589. 
Entries, 589.—Words to be painted on the doors, 590. <Prides formerly 
fixed, 590. —Meaſures; ; five reputed quart bottles to a gallon, gt. Survey, 
gauging, Ge. 59 1. Marks ; notice of bottling, 592.— Different ſorts in ſepi- 
rate binns, $93-—Dealers cannot have ſweets in their poſfefſion, 593.-—Ac- 
count of ſtock ta be kept; 593. 4.—Exceſs, 594. —Adulteration, 59.5. —Per- 
mits, 599.—how granted, 597.—limited to three gallons, 597. Allowance 
of further time, $99. —& condemnation of goods ſmiugg ted is a good defence to 
an action for them, 599.— Wines not fent away within the time permitted, 
600.—Permits or certificate forged, &c. be. Method of obtaining the 
drawback; 601. — Shipping, &c. for exportation, 602. —Drawbacks, 603.— 

Drawbacks for the navy, 604.—Shipping for the navys 605. —Seizures, 607. 
Notice of profetution to officers, 60. — The evidence muſt totiform to the 
previous notice, 609:—If amends be not tendered, any fum may be paid into 


court, i&4,——TFhe attornEy-generat may ſtay proceedings by vol. prof. which 


affects both the King's and officer's ſhare, 16.— The commiſſioners may order 


- -xbſtitution on terms, 75.— The informer's ſhare attaches at the feirure, and 


te ci6wn cannot make an election, 610. — The officer ſeizes at his peril; 4 
| probable cauſe is ng defence, 16.— What. under a ſeizure, ſhall be deemed 4 

proprietor's “ —_ or being otherwiſe concerned,” 610. 611. Fegalties; 
1 61 1. 


tire, (See Cell and Sitver). Bigonire, licenſe, ae dme II. 153.— 


Surveys 154. Scales; hiding; obſtructing the officer.; weighting, 15.— ler- 
portatiog and exportation, 136.—Penaltigs, 1 57. V6 
iWitnefſs exinquiitions on extents, pen 1. des infor mat 
Dreſuſing to appear, 268.—IL. 44. ot 
oel, ſeizable on board ſhips 8 i. r top edding 
officers, 122.—its relative price in ancient and modern times, 123.—Cauſes 
of its decreaſed: value, 124.—the Exg/ih manufacture not ſuperior to that of 
_ Spain; it cannot be mixed with Span wool-withoit ſpoiling thi cloth, 125. 
-—Exportation upon, a tax recommended, 126. carrying it- eoattwiſe, 129.— 
- $horn, Se. f packing, 131.—Shipping ;/regiftry, 134.—Winding, 140.— The 
bath, 141.—Inſurance, ware homfing, 1 35.—Seiting, 136.—if collofive, its 
_ effeQ; 196. —bBribiog the officers, 19%. Power of the juſtices, 273.—Con- 
vidios ſaved from. any irregularity; 258.— Power of the commiſſioners in 
Ireland, 280. —IndiQmetit, amen 392. | 
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97.—8. for 28, 7 38. 7 ee 1 Ga 1S:$ 7 | 
335.—20. for !abes, read laber. ö | ' 23 e Tutti: 5 | 
r 2964, 52 e % H 
* > NY" 1 132 171 17 1 LESS 
3. 2 C. for 23, read 27. 0 bas 3 5 |; 
40.—AuRtianeer's Licenſe—ſze Additions derem, dT 
105. 12. for Scotland, read Great Britain, EX 454 anti ln 
178. 10. for 14 read 13. +, Nil 1 2 2 7 Y if Ani 
215, —laft line, for 108. read 58. N | 8 ( 


316. —at the end of Sect. 1. add, EE | » 
And if any perſon, who was a maltſter for ſale bete 23d Jure 10 all 
withdraw his entry at the office where be has made it, and ſhalt make a 
freſh entry there, or at any other exciſe-office, he ſhall not be deemed to 
have become a maltſter fince that date, but ſhall pay the whole duty impoſed 
by this act upon his licenſe at the time of en it out. 24 C. 3. fo th 8 
(4. e | / 
216,—3d line from the laſt, after Scotland, 1 And. 
240.—22. after ſtainer, add—27 G. 3. c. 13. fe. F. 
289.—25. after 5l.— addon penalty of 30%. 
45 . ſor ſelling dea, c. —ſee Additional Five per Cents 17 0. 
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1. A DIGEST of the DOCTRINE of BAIL, i nd 
Criminal Caſes. 4% ; 


2. The HISTORY of MORTMAIN, and the Law of Cha: 
_ ritable Uſes, with the Addenda. 68. | 
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HE 'great Es of . pi 
* caſes telative to the Revenue of Exciſe, 
from its firſt eſtabliſhment to the preſent period; 
the numerdus alterations frequently made by 
che Legillature, i in the duties; the methods of 
collecting them, and the meaſures neceſſary to 
ſecure them from obſtruction; add to which, 
the infinite variety of ſchemes ingeniouſly in- 
vented for evaſion and oppoſition; with the au- 
thorities of the courts of judicature on all theſe 
branches, as they ſprung from the ſtem; ſeemed 
to ſuggeſt the utility and neceſſity of a metho- 
dical and practical arrangement—which mould 
embrace this variety of matter, and point out 
the relative duties and limitations of che officers 
and parties concerned. „ 
| Vor. I. %%; R oo FL To 


| 1 lie and Plan of t this Wor 5 
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=_ To this end, l have undertaken the 3 of 
NB which the following pages are the reſult :—In 
= +: he Preliminary Obſervations the Reader will 
ll find the ſentiments of ſome of the beſt writers 
j on the ſubject of revenue and taxation in gene- 
ral, ariſing from the luxuries and neceſſaries of 
life; their general effect and operation; with a 
ſummary view of that ſyſtem, as it regards the 
_ - well-being and progreſs of a well-ordered ſtate ; 
and a brief account of the revenues 3 and exciſc 
of Great-Britam, © | 
As my deſign was to 18 my own and the 
: Reader s attention to this branch of revenue 
alone, I, have carefully avoided, as much as poſ- 
ible, entering into any part of the laws inſti- 
tuted for the eſtabliſhment and collection of the 
duties of cuſtoms, except where their imme- 
diate connection appeared inſeparable, where 
ſimilar powers were delegated, or the analogy | 
of caſes and deciſions rendered the notice of 
| chem! in any way, e SENG: to o the Drefens de- T7} 
Wil .- 88: 5 . _ 
—_ After having Rated the ment 5 the ex- bg 
ale, the nature and deſcription. of its reſpective 9 
officers. are ſet forth, from the commiſſioners, who 
derive their authority from the lords of the trea- 2 
ſury, to the inferior exciſemen and their aſſiſtants, ä 
e — 4 5 
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of theſe faite officer he wink wed 
partments of making ſearches and ſeizures of 
goods and of ſhips and goods, and the powers 
witli vhich they are veſted for their protection 
in theſe hazardous ſervices; in repelling and 
bringing to puniſhment ſmugglers and ether 
offenders, and in ſecuring the property forfeited 
by law, together with the proviſions againſt 
covwling, are next conſidered: with: ſome preli- 
minary remarks appropriate to theſe offencgs, as 


: they aſſect the revenue. This leads to the nature 
of judicial proceedings upon ſeizures, for the exa - 
mination of their propriety, their condemnation, 
| _ or reſtoration to the owner; with redreſs for any 
: injury he may have ui juſtly ſuſtained thereby: and 
| as theſe proceedings are properly and only cog- 
; nizable in the court of Exchequer, the origin and 
object of that court are briefly. explained; with 
the nature and doctrine of extents, and extents | 
in aid, iſſuable from that court for the recovery 
of duties and debts due to the wee or to The 1 
- _ debtors of the croõẽww. 
na order to keep the colleion of: the ani | 
0 revenue diſtinct from all other parts of the Go- 
„ . and to oaths the freedom of the 
0 FS Conſtitution 
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urioh from the phiibitity Eh undüe ind 
ence, ariſing from a department evidently de- 


pondent upon the executive branch of the State; 


us alſo to prevent frauds, extortioris, and unfair 


advantages, by theſe bfficers ufiduly availing 
themſelves, by colour of office; of the truſt re- 


poſed ini them; the Legiflature has impoſed upon 


meim dertain reſtrictiond and imeapacities, in re- 


Bard to the repreſentation af the-pbople;/obtails 


ing admiſſton into their offices, and carrying on 


trade: theſe form the next m this arrarige- 


1 ment... it 07 9% [QUT Fig CATER . Trac: 


Bax a8, noterithſtatidi gabe eds dsds the 
very esttenſwe powers which it has been thought 
fit to repoſe in their hands may often lead to 


an overatng their part, or a want of due regard 


to tlie rights of others; which are never on ſlight 
or infufficient grounds to be evaded, or even 
to frauds themſelves, a conſiderable part of. my 


attention has been beſtowed in detailing the 


proper methods of ptoceeding againſt hen 


redreſs, che evidence meceflary to maintain 
actions in Tach- caſes, and the opportunities 
and methods for the officers, when they find 
themſelves in the wrong, to tender amends for 
the injury” they may have committed, and of 


pay 1557 due mda of fuch amends into court 
98 5 | where 
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againſt the conſequences: of malicious proſe- 
cutions; with which it is natural to ſuppoſe 
they might be involved, by thoſe who felt them- 


ſelves diſappointed by their vigilanee, or puniſſio 
ed by their 'hirdy perſeverance : 1 8 7 {age qe | 
n! therefore, next in order. eee 


Hence we e at the a preferibed 
for the examination and proſecution of offenders 
for frauds and deceits againſt the revenue, as 
diſcovered by the officers in the courſe” of their 
ſurveys the fammary proceedings hefore ma- 
giſtrates or eommiſſioners, whoſe reſpective, and 
in many baſes co- equal authorities and powers, 
are endeavoured to be delineated; —appeals from 
their judgments'to that of the quarter ſeſſions, 
or *commilſioners of appeals and the queſtion 


of #emoval of the record of their conviction to 
à ſuperior court: which brings the enquiry to 


the nature of proſecutions thereby actions Qui | 
tam (wherein the plaintiff» ſues for a penalty 
given by any ſtatute, of which he is to have a 
ſhare, and therefore ſues as well for hinſelf As 


HIRE ge 2 8 . Md | : for 


vided againſt the officets, yet the wiſdom ef ur 
Legiſtature has alſo thought fit to guard hem 


wu ahr and Plan of thi Work. 
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Ware or for the, 900 poor of the: JAI i 


the, attorney-general. or | ——AT 
dictments at the ſuit of the erown/j-—the! ev 

dence neceſſary t ſupport theſe ſeveral modes 

of proſecution ;— and, laſtly, the coſts given by 


proſecution, of officers, as gf offenders. And in 
NM order to render the deſign of the work more 
18 complete, I have ſubjoined to the Firſt-Part the 

| regulations for licenſes to be taken out by the 
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the ſubſtance and hiſtpry of the Conſolidation 
Act, ſo as to. confine the Second eee 
to the laws affecting exciſeable commodities. 
In the proſecution of the Second Part of my 


plap „I have: preferred an alphabetical arrange- 
ment of the articles ſubject to exciſe duties, for 
the ſake of a more eaſy reference; though it 


muſt be confeſſed, that this reaſon might well 


have given place to a more rational and con- 
nected order of the ſeveral articles in ſucceſhon 


* 


which partake of ſimilar natures -- as all liquors 
from ale and beer to wine might more properly 


have followed each other, and ſo on; but IL have 


endeavoured: AL Na TA to, re uy "ow 


wt 1 8 E EO, bur 
„ * 8 
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the different ſtatutes and caſes, as well in the 5 


ſeveral dealers in exeiſeable commodities, and alſo 
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Dna relieve both my own and the Reader's 
mind as we travel together over this dry detail, 


and to invite him to ſtop for a moment in this 


deſart remote from ingenuity, to refreſh the te- 
dium of the ſearch, a few preliminary obſerva- 
tions are introduced at the head of each article, 
which may perhaps be found not altogether un- 
amuſing, and often uſeful in the hints they con- 
tain, of the nature of the manufacture under 
conſideration, its origin, hiſtory, and uſe.— Each 
article is then divided into ſuch ſections as moſt 
immediately ariſe from the ſubject in queſtion, 
ol the duties payable, the licenſe, the ſurvey, 
exportation, G. And in addition to the ge- 
neral duties of the officers already noticed in the 
Firſt Part, the Whole of their particular office 
eee e will be found here 
in detail. To theſe are ſubjoined a 2 conſider- 
able collection of precedents. 1 5 
W is to be obſerved again, that the ee 55 | 
his work is confined to the laws of exciſe, and to 
ww duties and regulations which are commit - 
ted to the management of the commiſſioners of 
rhat revenue; therefore, although ſome. of the 
commodities here mentioned have given riſe to 
other laws and regulations, yet, as they are com- 
mitted to different and other neee they 
eo . a 4 become 


BE ploy: a diſtinct eſtabliſhment, a different body: of 
commiſſioners and of officers, and à different 
office; and though they may regulate theib con- 
duct by the laws of exciſe; tho whole. of that 
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the laws for granting licenſes by the magiſtrates: | 
to alehbuſe-keepers and victuallers—laws which 
exiſted long before the introduction of exciſe, 


and are entirely diſti 


ct from it and ſuch alſo as 


the laws for regulating the leathier- trade, of 
gold and ſilver, the aſſay, Ac. and various other 


branches of traffic in exciſeable commodities : 
nd, for nearly ſimilar reaſons, the whole of the 


duties and regulations relative to ſalt are alſo 


mitted - for, although this may be called an 
asd doom it is of ſuch magnitude as tb em- 


revenue, and its eoncerbe, "form (an-entire" and 


ſeparate ſyſtem. 0 lignb a; 


In fine, as 1 Vicks arch ſd thati this ov 
will fall into the hands, not of bares only; but 


of other, men, E have availe myſclf oß frequent 


opportunities to introduce what may be deemed. 
uſeful information; from che beſt writers on the 


ſubject, and that, for the moſt part, in their on 
words :I have alſo ſpaved no labour to render 
all the nme, to the ſtatutes which are re- 

at r hape 
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ch = be found. to be correct by the stal 
ſtudent. I have forborne, as much as poſſible, 
entering into the queſtion of approbation, or of 
diſapprobation, of the ſyſtem of exciſe—it has 
its arguments, and it has its exceptions; my 
plan was rather to ſtate what its laws actually 
are, than to enter into the diſcuſſion: I do nat 
wiſh to be drawn into the controverſy, nor do 

'E entertain any expectation that it is probable; : 
but hope I ſhall never be found to deſert the 
ſtandard of rectitude and freedom—convinced , 
that liberty and protection comprehend the only | 
true means of bringing the internal commerce 
of a nation into ae gt e | e 


Such is 5 work now committed to the a; 
lic eye—the candour of whoſe judgment never 


fails to animate my reſpect, and whoſe favour- 
able protection will ever excite my ene 
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EFORE we” al upon de Work hats alfred 
LI'to the public notice, which relates to ſo large a 
part of the preſent reſources of the executive govern- 
ment of Great. Britain, it may not be unprofitable to 
arrange a few previous ideas on the ſubje& of revenue 
in general, and ſome of its incidental conſequences.” - 

The revenue, which muſt defray not only the ex- 
pence of defending a ſociety, and of ſupporting the | 


dignity of its Chief Magiſtrate; but alſo all the other 


neceſſary expences of the Government, for which the 
Conſtitution of the State has not provided any parti- - 
_ eular-revenue, may be drawn either, firſt, from ſome 
fund which peculiarly belongs to the ſovereign or 
commonwealth, and which is independent of the 
revenue of the poop's) on Oy from: "ho revenns 
ol the people ” 
Ihe reſources MG frail public flock and; | public 
lade, being inſufficient for theſe purpoſes in any great 
and civiliſed State, it remains that this expence muſt, 
the greater part of it, be defrayed by taxes of one kind 
or another; the people contributing a part of their 
own Ons n in order to _— _ a qe 


revenue * 4 : 


[7 ry- 2 Smith's w. N. z. an : 15 on . 1 
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if 5 Preliminary ee 


a great nation, is like the rc ok One: 


to he vn er 5 


. eg babe t to the Forer 'of . or of 
men withent taxes; for, though we, ſhould ſuppole 
it content with the power it poſfeſſes, and without 


endeavouring to acquire moxe, it is impoſlible but 
that from time to time it muſt have outrages to re · 


venge, diſcontents to repreſs; and innumerable ne- 


ceſſities ariſing within itſelf muſt be indiſpenſably ſup- 
plied by e nn fone. Gr kme. 


; 2 ; 
| 8 1117 7 Da 145 


It is beſides I on be modern . ö 
4 taxes in any nation, with their amount in ancient 
times; for in thaſe times the people confined them- 


ſelves to bare neceſſaries, as well within as without 


the nation. With this ſpirit of moderation: and fru- 
gality they however never found themſelves in want, 


but were able to diſcharge all expences without 


mortgaging or alienating their lands; and werę there- 


ſore in reality, notwithſtanding their appearance of 
poverty, much richer than their ſucceſſors in the 

midſt of their treaſuves? 10 Linh acoumulated/andlin.- 

| ty Toms: 14 6:.of 241 46 teat) T9 VE 


But, viewing this m in another light, Sir Fans 


Sicwartinfinuates (, that: hardly any cauſe; ER ef- 


* Smith's W. N. 3. 255 A did. 1 
4 28275 ek as 2 5: Ans. 1608. 4 ow 3 A 


1 . 6 ot N wind fectually 


— 


quali ſpeedily — nation, 
chati a power left to every man to enjoy all the fruits 
of his induſtry: the immedlate effect of profit, is to 
change tlie conſumption, denomination, and value of 
neceſſaries, by changing the mode of Hing: The 
price of: work and of commodities is thus raiſed, 
and commerce deſtfoyed, becauſe it becomes ichpłacC- 
tieable to ſerve foreign markets on equal me with 
perſons differently cireumftanced7 7s | 07 oy ge» 
If a government could be-ſuppoſed, to which! na- 
60855 revenues were not requiſite för the expences 
of the State, yet it is ſaid that induſtry ſhould be 
taxed for its own preſervation and proſperity. By 
preventing profits from being eonſolidated with price, 
the fruits of induſtry might be brought to market en 
proper terms; and while the artiſan continued! eaſy 
and happy (for the taxes: muſt never interrupt this 
5 purpoſe), the State would have funds for the general 
intereſt, which. is promoted by ſupporting its utmoſt 
induſtry. The ſtandard of public wealth, in Govern- 
ments properly conſtituted and adminiſtered, "might 
probably be ford in the quantity of induſtry employ- 
ed on conveniences, occafioning the liquidation of 
ſolid property, the circulation of . and thevarh. 
ous branches of trade or commerce *, + 
However plauſible or true theſe bear may 
be, and which it is not meant to diſcuſs in this place, 
yer it will no 090k be allowed that the taxation of 


| * D. Williams Lee. Pol. 1 3. 
6ůf5, induſtry 


— 


=_ | Preliminary Obſovcations, 


| znduſiry; may Aud its maximum, beyond which 1 
table penury repreſſes its free current, and reduces 
labour to ſlavery: for taxes, like neceſſity, when carried 
100 far, deſtroy induſtry, by engendering deſpair; 
and even before they reach this pitch, they raiſe (or 
ought to raiſe) the wages of labour and mufs bee, 
and they heighten the price of all commodities 


attentivediſintereſted Legiſlature, aged ae <« wil 


obſerve the point hen the emolument ceaſes and 


de prejudice bęgins; but, as the contrary. character is 
much more common, it is to be feared that taxes all 


over Europe are multiplyigg to ſuch a degree as will 
entirely eruſh all art and induſtry 3 though perhaps 
their, firſt. increaſe, along with other circumſtances, | 


might contribute to eu theſe ona 
tages * 12 N Frets; n 2. 19 2 He tre 541 % gar 


High eee ini | 
ton of the taxed commodities, and ſo 


encouraging ee rde. afford a a fler 


K Kr 


em more ae. taxes. When the eee 


of revenue is the effect of diminution of conſump- 
tion, there can be ate one eee chat is 155 
lowering the RE»: bs ati 

I find, upon enquiry, thats it is A fat well 5 
5 that the high duties in Eigland on Paper have cauſed 
it to loſe che whole of the trade of printing and con- 
ent of books to America this i is now . 


. 1 
x Home, Pol, Diſ. 118. #; 
= 3 Wealth of Na. 3584. 


ferred 


yo. 


— 0 


(de D | 


ene 1 erben ned 
and ſent to America, for ſale, where they find a ready 
market, at about two-thirds of the price in England. 
When the diminution of the revenue is the effect 
i of the encouragement given to ſmuggling, it may 
perhaps be remedied in two ways, either by diminiſh- 
ing the temptation to ſmuggle, or by increaſing the 
difficulty of ſmuggling. The temptation to ſmuggle 
can be diminiſhed only by lowering the tax; and 
the difficulty of ſmuggling can be increaſed. only by 
eſtabliſhing that ſyſtem of adminiſtratio 
moſt proper for preventing it. 

The exciſe laws appear, eee. to ,obſtru&t 
ak embarraſs the operations of the ſmuggler much 
more effeQually than, thoſe of the cuſtoms. By intro 
ducing into the: cuſtoms a ſyſtem. of adminiſtration 
as ſimilar to that of the exciſe as the nature of the dif- 
ferent duties will admit, the difficultyof ſmuggling may 
be very much increaſed: and if, by ſuch a change of 
ſyſtem, the public revenue ſuffer no Joſs, the trade 
and manufactures of the wur WAY FRO 95 
a very conſiderable revenue. | 
Fermented liquors brewed, 8 We Has 

diſtilled, not for ſale, but for private. uſe, are not li- 
able to any duties of exciſe: this occaſions the burden 
to be lighter on thoſe who brew their own beer, than 
on the poor, who are obliged to uy in tall quan- 
en at the e or the alchouſe*. 8 8 


e 
* * 


"3 2 7 $5248 
— o 
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TALE 


5 Wealth of Na 362. | 


—. ͤ— . ̃—1 n — "IS Ut — 
* * 
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Vn . ProliminanyOiſbdvation, 
{.- When ivisconfidetrdy that; by this excniption,which 


- \@-fapetior rank rank of people ænjoy, from very heavy 
tres which art paid by the poor labaurer and: arti- 


Boer, ue argaments againſtentending the exciſ/into 
8 Private breweries ſeem to require ſome better ſup- 


port j add to Which,” that it would tend tb increaſe 


ene relieve che people : But to Gbwiate 


the obe on, it migtit perhaps be preferable to inereaſe 


Wa ur- W ingredients, and *ike'thinr off he 


Aqwor entärety. d na n⁰j aner to: umi 


i {When the inhabitants vf ese e d 
jeects, and each man enjdys his property wick us tt 
night as the printe- his ſovereignty; takes aueh khen 

be laid either on perſore; lange, of imerchundifes,on | 
eus of theſsy6r-on' f free togetlier! In the taxing = 
ef per fonts; it would be an unjult proportion 10 con- 


"form elner to that of property. 1 2 o T6Þ ni 
Mx. Hume ſtrongly oppoſes a e ee 


chat ull taxes, however levied; fall upon land lat laſt; 


and though he does not offer mueh argument in "_ 
port Ef His oppoſition, yet it is evident he ſaw the 


fallacy of ſuch an opinion; and modern days ſuffi 


N prove his oppoſition to have been right. 
Ini taxing of lands, it ig tuſtomary In Englarid to 
take their computed value, as in the land- tax, from a 


dlepental delivered in, inthe telgu of Cart a. victr every 


| one knows to have been à falſe account; and hence a 
very unequal-wode of taxatien at preſent and ſonic 
| n on this apo al dothers have * 9 


J £4 


3 


a doubt, 


A vids By an 1 Enter dis the 3 
| dom would ſupply all the exigencies of government, 
without taxing, thoſe articles which compriſe. the ne- 
| ceſſaries of like, and would be leſs; to thoſe who would. 
pay it than the whole of the taxes they now pay; and 
although this plan would raiſe the; price of molt ; articles, | 
to the conſumer, yet that would be felt conſiderably leſs 


than the preſent taxation in addition thereto... ....,, 


But, to proceed The duties felt leaſt are = WP on 
merchandiſe, becauſe they are not demanded in form: 
they may be ſo prudently managed as that the people 
themſelves ſhall, hardly know they pay them. For 
this purpoſe, it is of he utmoſt conſequence that the 
: perſon, who ſells the merchandiſe. ſhould: Pay. the duty.. 
He is very ſenſible that he does not pay it for him- 5 

ſelf; and the conſumer, a whe: Pays * in x the mals oo 
confounds 1 It. with the price pale LED ps 5 0 
Ihe natural tax in moderate goreinments. is, <A | 
duty on merchandiſe ; ; as this is really paid; by the 
conſumer though adyanced by the merchant, it is a 
loan which the merchant has already made to the con- 
ſumer: hence the merchant muſt be conſidered, on 
the one ſideʒ as the general vendor for the State, and 
on the other, as the creditor of every individual. He 
advances to the State the duty which the conſumer. 
will ſome: time or other refund, and he has paid for 
the conſumer. the! duty which: he has paid for the 
merchandiſe, It is therefore obvious, that in pro- 
portion to the moderation of the e to the | 


» Pol, Feen. en e ä EY 
Vor. 1. „ prevalence 


vil 3 Nabe open, 


| prevalence of the ſpirit of , 
of private fortunes, the more a merchant has it in 
his power to advance money to the bse and 93 94 
conſiderable duties for individuals. | 

Thus, in England, A merchant lends teatly oo go- 
vernment between 400. and 50 J. for every tun of port 
wine he i imports. Where is the merehant who would 
dare do any ſuch thing in a country like Turley ? and 


were he ſo courteous, how TRE we! Us: it with a du -- 


bious or ſhattered fortune? ad olds: 


X tax of this kind, when it Sy PPS to the 
trade of the dealer, is finally paid by the conſumer, | 
and debate Hp: oppreſſion 1 to the dealer. When it is 
tioned, but is the lame upon all dealers, 
though In this caſe too it is finally paid by the eon⸗ 
| ſumer; yet it favours the great, and occaſions ſome 


not ſo ptopor 


oppreſſion” to the ſmall dealer. Where progreflive 
annual taxes are laid upon the wholeſale dealer, as 
ale, beer, &c. and are the fame upon all retailers, they 
muſt neceſſarily give ſome advantage te the great, 
and oecaſion ſome oppreflion to the ſmall dealers. 


The former muſt find it much more eaſy to get back 


he tax in the price: of their goods, than the laiter. 


The moderation of theſe taxes, bowever, renders 


this inequality, as to ale and beer, of leſs importance; 


and it may to many appear not improper to give 
ſome e e te why ATI of ts 


alchouſes. 


4 
we - — : 5 3 


x Pol. * Ce 14. f 
2-3 Wealth of Nat, 302. 


werty, and to the ſecurity 


1 


+ 4 
1 4 „ 
6 
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By: ther ane ede of n the tax on ſhops 
- wool have oppreſſed the ſmall, and forced almoſt 
the whole retail trade into the hands of the great 
- dealers: the competition of the former being taken 
away; the latter would have enjoyed a monopoly of 
the trade, and, like all other monopoliſts, would ſoon 
have combined to raife their profits much beyond | 
what was neceſfary for payment of the tax. 
When a tax is impoſed upon the profits of lock in 
a particular branch of trade, the'tradefs are all care- 
ful to bring no more goods to market than what they 
can ſell at a price ſufficient to reimburſe them for 
advancing the tax: ſome of them withdraw a part 
of their ſtocks from the trade, and the market is then 
more ſparingly ſupplied than before; the price of 
the goods riſes, and the final payment of the tax falls 
upon the. conſumer. But it is not ſo where the tax 
is impoſed on the profits of ſtock employed in agri- 
culture, for there the dealer is WN to a certain 
quantity of land, at a certain rent. 

Taxes upon ſuch conſumable goods as are 5 
of luxury, are all finally paid by the conſumer, and ge- 
nerally in a manner that is very convenient for him: 
he pays them by little and little, as he has occaſion 
for the goods; they are voluntary as he is at liberty . 
either to buy or not to buy as he pleaſes; it muſt be 
his own fault if he ever ſuffers any conſiderable 1 in- | 

| convenience from ſuch taxes * , 


Fs 23 Wealth of Nat. 27. | , 
2 Flume, Pol. Dil: 119. „„ 8 . 9 


. Ia 


7 


— Preliminary Ojervations, ; 


- Taxes apbn expence reſemble thoſe on confuniibte 
ies 3 as, on ſervants, carriages, hair - powder, Sc. 
they fall heavieſt on the eee N OT 10 wot 

„ e 1 16 
OWE. difficulty, and almoſt n en of taxing "i 


to have given occaſion to the invention of taxes upon 


a Iuzuries,” 5 

In addition to ha fins Lids Laid on: vtheſe baun. 
: the following remarks may ſufſice : 
Under neceſſaries,are to be. cs; not 21 


bliſhed rules of decency, have rendered neceſſary to 
the loweſt rank a he: [rome all n 0 are 


luxuries a We te ort5 
a riſe in the wages of labour; and the employer, if 


his goods, this riſe of wages, together with a profit; 
Fo that the final payment of the tax, together: with 
this overcharge, will fall upon the conſumer. 


land. 


* 


* 3 W. of Nat. 310. : 
2 Ibid. 331. 
2 Hume, Pol. Diſ. 153 W. of Nat, — 


8 | : tee 


1 


people in proportion to their revenue, by any capita- 
tion (a practice as antient as the feudal ſyſtem), ſeems 


conſumable e eee 5 gar Oe e | 


thoſe things which nature, but thoſe which the eſta - 


A tax upon necefurtes ind (or ange 5 ion 


he is a manufacturer, will charge, upon the price of 


If an oY a Spear it n alt . Fig: rent of the 


We Bar: 2 tax upon PARTY toes: not 2100 wages; as 
tobacco, which 1 is taxed in e at more than 


On Revenue. 9 5 * 7 


| RY” times. its ſa price; fo tea, 3 an 
liquors, and porter: theſe, ſtrictly ſpeaking, are luxu · 
ries; and the wages of labour, before theſe. MARES, | 
were from 18d. to 20d. a Gale and they are not (pon 
an average) more now. | 
_ Taxes upon luxuries "a no 5 to. ay the 
price. of any other commodities, except that of the 
commodity taxed. Taxes upon. neceflaries, by raif- ; 
ing the wages of labour, neceſſarily tend to raiſe the 
price. of all manufaQures, and conſequently to di- 


miniſh the extent of their ſale and conſumption. —. 2 


Taxes upon luxuries are finally paid by the con- 
ſumers of the commodities taxed, without any retri- 
bution ; they fall indifferently upon every ſpecies of 
revenue, the wages of labour, the profits of ſtock, 
and the rent of land. Taxes upon neceſſaries, ſo far N 
as they affect the labouring poor, are finally paid, | 
partly by landlords in the diminiſhed rent of their 
lands, and partly by rich conſumers, whether land- 
lords or others, in the advanced priee of manufac. 
tured goods; 3 and always with a conſiderable over. 
charge. The advanced price of ſuch manufactures 
as are real neceſſaries of life, and are deſtined: for the 
conſumption of the poor, of coarſe woollens for ex- 
ample, muſt be compenſated to the poor by a further 
| advantage of wages. But whatever may be ſaid on 
tis point, the taxes on neceſſaries are 533 
higher i in many other countries than i in e 


. : 1 2 W. 9 340% | ; 
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' Conſumable. commodities; whether necetfurtes: or 


luxuries, may be taxed in two different ways; the 
conſumer may pay an annual ſum on account of his 


conſumption (as was the caſe in Holland), or the 


goods may be taxed while they remain in the hands 
of the dealer. Articles of minute conſumption, as 
ale, porter, c. are far more een 1 mY 5 


piecemeal by the confumer. © 
Here then we arrive at the point of oahfurnptn 


relative to the exciſe on conſumable articles: and 
this we ſhall find, by the Second Part of this Work, | 
is impoſed chiefly upon goods of home produce, and 
deſtined for home conſumption, and falls almoſt alto- 
gether upon what has before been called luxuries, 
except falt, ſoap, „ md wen 1 perhaps 
green on” n | 


3 DRAWBACKS. b 


4 


e and manufacturers are "Me contented 


with the monopoly of the home market, but deſire 
| likewiſe the moſt extenſive foreign fale for their 


goods. Their country, has no juriſdiction in foreign 


nations, and therefore can ſeldom procure them any 
monopoly there, They are generally obliged, there. 
fore, to content themſelves. with. petitioning. . cer - 


tain encouragements to exportation. 
Of theſe encouragements, what are 28 led . 


backs ſeem to be the moſt reaſonable. To allow the 


= g. 8 . E. 


| 1 


8 8 8 f 4 8 


8 


g. 8. 2. 


4 
* 


228 


cb a wok; upon 1 either the 
whole or a part of whatever exciſe or inland duty is 
impoſeil upon domeſtic induſtry, can never oecaſion 
the exportation of a greater quantity of goods than 
what would have been exported had no duty been oy” 
impoſed. Such encouragements do not tend to turn 15 
towards any particular employment a greater ſhare of 
che capital of the country than what would go to 
that employment of its own accord, but only to hin- 
der the duty from driving away any part of that ſhare =» 
to other einployments. They tend not to overturn - 
that balance which naturally eſtabliſhes itſelf among 
all the various: employments of the ſociety, but to hin- 
der it from being overturned by the duty.—They + 
tend not to deſtroy, but to preſerve, what it is in 
moſt caſes advantageous to preſerve, the natural di» 5 
viſion and diſtribution of labour in the ſociety. | 
The ſame thing may be ſaid of the drawbacks upon 
the re-exportation of foreign goods imported; which 
in Great-Britain generally amount to by much the 
largeſt part of the duty upon importation. The du- 
ties which have been impoſed ſince the old ſubſidy, 
are, the greater part of them, wholly drawn back 
upon exportation. This general rule, however, is 
able to à great number of exceptions, and the doc- 
trine of drawbacks has become a much Eb Ample 
water than it was at their firſt inſtitution. 1 
Dpon the exportation of ſome foreign i 
| which it was expected that the importation. youll 


retaining even half the old ſubſidy. Before the re- 


volt of the North American eolonies, we had the mo- 
nopoly of the tobacco of Maryland and Virginia. We 
imported about 96,000) hogſheads, and the home 


conſumption was not ſuppoſed to exceed 14, OOO. 
To facilitate the great exportation which was neceſ- 


ſary in order to rid us of the reſt; che whole duties 
were drawn back, provided he ene * | 


within three years. I NE ts. i 47 F 


Some goods, the an dr objects of the jeatouly | 


| of our own manufacturers, are prohibited to be im. 
ported for home conſumption, They may, however, 
upon paying certain duties, be imported and ware- 
houſed for exportation: but upon ſuch vg 
no part of theſe duties is drawn back. EIN 

Drawbacks were perhaps originally ate for the 


encouragement of the carrying. trade, which, as the 


5 freight of the ſhips is frequently paid by foreigners in 


money, was ſuppoſed to be peculiarly fitted for bring 85 


ing gold and ſilver into the country. The carrying- 
trade is ſaid to be a neceſſary reſource to thoſe capitals 
which cannot find employment either in the agriculture 
or in the man ufactures of the country, either in its home 


trade, or in its foreign trade of confumption. The . 


revenue of cuſtoms, inſtead of ſuffering, profits from 
| ſuch drawbacks, by that part of the duty which ĩs re- 
tained. If the whole duties had been retained, the 
| foreign goods upon which they are paid could ſeldom 
have Wen n i for 


ee K - want 
« 898 *- — 


ſumption, the whole duties are drawn back without 


* 


= + 


r vc 


A 
— 


revenue of exc | 
ate gf the trade, or xendering it in any reſpect more. 


5 


part is retained; would never have been n paid. # Theſe 
reaſons ſeem ſufficiently to juſtify draw backs; and | 
would juſtify: them, though the whole duties, whethes 


upon the produce of domeſtic induſtry, or pan: for 
e ee were gene ne n exporta 
tion. 47147 = N ee 

e of ide dat in this ny ad 
ſuffer a little, and that of the cuſtoms a good deal 
more but the natural balance of induſtry, the na- 


tural diviſion and diſtribution of labour, which is al, 
vays more or leſs diſturbed by ſuch duties, would 


be more nearly re-eſtabliſhed: by ſuch a regulation. 


Theſe reaſons, however, will juſtify drawbacks only 


ex por ing goods to thoſe countries which are 


upon 


i altogether foreign and independant, not to thoſe in 


which our merchants and manufacturers enjoy a mo- 

nopoly. A drawback, for example, upon the expor- 
tation of European goods to our Anerican colonies, 
will not always occaſion a greater exportation than 


what would have taken place without it. 45 


Br. means of the monopoly which our merchants 
apds manufacturers haye enjoyed,,there,: the ſame 
quantity might frequently Perhaps be ſent thither, 


tough the whole, duties were. retained. The draw- 


back, therefore, May .ITEQUET 
iſe and cuſtom 


2 be, pure. los; to the 
xithout al tering the 


1 


extenſive.  Drawbacks, however, it muſt always be 


5 Wenn are uſeful only tt in | thoſe eaſes, in "HER 6 | 


CH 77 : | 5 | the 


the yoods for the exportation of which they are given 


| dre rtally-exported to ſome foreign country, and not 


klandeſtinely re-imported into our on. That ſome 
Snacks; particularly thoſe upon tobaceo, have fre. 

quentiy been abuſed: in this manner, and have given 
doccaſton to many frauds equally hurtful both to the 
revenue and to the fair trader, is well known — and 


which accounts for the ſevere reſtviftions: to be found | 


in the ſtatutes on this bead. ts tc ln. 6D 


Ide bounties which wel eee givet 5 5 ths 


exportation of home produce and manufactures, and 
thefrawbacks which are paid upon the re-Exporta- 


tion of the greater part of foreign goods, have given 


oceaſion to thoſe frauds, and to that Ipecies of ſmug - 
gling; and the defalcation of the revenue by boun- 
ties and drawbacks is very great. Dr. Smith, among 
ſome uſeful ſuggeſtions for preventing ſmuggling, re- 


_ rommends the occaſionally raiſing and lowering the 


duties, according as it is 'moſt likely, either the one 
way or the other, to afford the greateſt revenne to 

the State. Takation being always employed as an 
inſtrument of reyenue, and never of monopoly, it 
ſeems not improbable that a revenues at leaſt equal to 
the preſent neat Tevenue of the cuſtoms, might be 
drawn from duties üpon the importation of only a 
fer forts of goods of the möſt gerleral "uſe and con- 


; fumption ; ; and thar the duties might'thus be brought | 


| Th the ſame degree of eee 8 2 fir 
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FEES 
Take oa, 


cifion, intheſeCanicile;: 3 
ſent loſes by drawbacks upon the re- exportation of 
foreign goods, which are afterwards re-landed a 
conſumed at home, would, under the ſyſtem he pro- 
poſes, be faved altogether. If to this ſaving, which 
would alone be very conſiderable, were added the 
abolition of all bounties upon the exportation of home 
; produce, in all caſes in which thoſe bounties were 
not in reality drawbacks of ſome duties of exciſe 
which had before been advanced; it cannot well de 
doubted” but that the neat revenue of the euſtome 
_ might; after an alteration of this . be een 
to what it had ever been before, ee. 
If by ſuch a change of eycdem + 5 dias 
ſuffered no loſs, the trade and manufactures of the 
eduntry would certainly gain a very conſiderable ad- 
vantage. The trade in the commodities not taxed, 
by far the greateſt number, would be perfectly free, 
and might be carried on to and from all parts of the 
world with every poſſible advantage. Among thoſs 
cCommodities would be comprehended, all the neceſ. 


faries of life, and all the materials of manu 


ure. 


But this is à ſpeculative path, to be trodden wich 


infinite caution— for a general abolition ef bounties 
would be to clip the wings of commerce with an un- 
ſparing hand; and caſes will continually occur, where- 
in even an extenſion of bounties both on the impor- 
tation and exportation of commodities, may be as 
e to rare | the velfare of the State, as of 
„ a 
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[x to execute, and which might on that ace 
ecuted far leſs favourably ta trade, than any 


— 


eee exutfiteratichs far more Men 
: than the extenſion of its revenue. 5 . 
It muſt be alſo obſerved, that both before and PR 


the period in which Dr. Smith wrote, which is within 
Iz and 20 years ago, many regulations have been in- 
troduced into the cuſtoms, which have tended in a 


great degree to ſimplify that ſyſtem, and to render it 


more preeiſe; particularly by che Conſolidatien Act in 


1787, which, though it might not go the length of 
his views, had nevertheleſs a conſiderable tendency to 


feeure, as well the rev: 


we, until that time very com- 


Pheested in its, various branches, as allo the preciſe 
amount, among other conſiderations, of the reſpec» 


tive duties to be paid: and it is a fair queſtion, whe- 
ther to permanently fix one preciſe duty, is not, upon 


the whole, a preferable meaſure to that of occaſional. 
ly raiſing or lowering it, according as exiſting cir 
cummſtances dictate; a plan for which the Legiſlature 


muſt have delegated a diſcretienary power ſomewhere 


effect which a permanent duty could ever have, at any 


| yori when on ans wa be aher _— or 
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ehe Swat: manner of combine; ade" DIES | 
ty to be paid, ought allo to be clear and plain to tha 
_contributer, and to "oy, other . and to be 


5 
2 es F277 » 5. 


IT) = 0 levied 


tbe ſome. - 


6 o pay it . OY i | 5 1918 7 Nt 0 7? „ HIS 90 A by 
The atmoſt care is neceſſary in fixing a jult regu⸗ 


nation in this particular, chat ĩt may r be more but᷑· 
denſome than the taxes themſel ve 
| At Rome, while the citizens paid wü eee 
raiſed with great juſtice. and equality. The xegula- 
tion of Serwius: Tullius was obſerved; who had ' dif 
tributed the people into ſix elaſſes according to tha 
difference of property, and fixed the ſeveral ſhares of 
the public taxes in proportion to that which each per- 
ſon had in the government. Hence they bore with the 
greatneſs of the tax, becauſe of their proportional 
greatneſs of credit; and conſoled themſelves forthe 
ſmallneſs of their credit, n off the ſmallneſs of 
the tac. 4043 od 10 
There was alſo e a ch of ating 
vix. that as Servius Tullius's:divifion into claſſes; was 
in ſome meaſure the fundamental principle: of the 
conſtiturion,, i it thence followed that an equal levying 
of the taxes was ſo connected with this fandamental: 
principle, that the one could not be aboliſhed with- 
out the other. But while the city - paid the taxes 
without trouble, or paid none at all (for after the 
conqueſt of Macedonia the Romans paid no taxes), 


the provinces were plundered by the knights, who; = 


were the farmers of the public revenues: al Aten 
| e with err ae r 5 


* ut W. of Nat. 266. 7. e 


e 
: 2 5 7 TE " 1 


. 


7 
\ 
k | 
J U . 
i 
0 1 
i 
0 © 
* 
2 } 
1 ! 
74 
* 
6 
i 
4 
* 
7 
U 
4 | 
4 | 
1 it 
WT |. 
— 4 
vi 
b 
if 
FP 41 U 
i; 
? 
* 
A 
| } 
„ 
4: "t 1 
gy 
1 ! | 
* 
4 
997 
y „ 
5 
"3.3 
"x5 
BL 
* 
r 77 
. 
AY 
Ko 
i *R 
vi 
__ 
5 9 
n 1 k 
+ 
6 
4 F ' 
FLY 
\y 
oo 
4 att 
1 ma 
4* ? 
wal 11 
i #5 
1641 
. 104 
WR | 
24 
. + 
$0 
1 
F3 
Atl 
-2383} 
. e 
5} ' 
+ +2 © 
1 4 
wa 
& * 
4 
Hts 
© 
Int | nw 
1 
1 
FN. 
"4 * f 
3 
171 
rl 1 
1 
54 
P 4 
1 
* 
157 
44 
. 
. 1 
4.13 
4 
2 
— 
"4. 8k 
"mf 
os 
Wwe 
* 5 1 
43 
. 
«3% 
% 5 
5 
1 
8 
"A 
LE 19 
4 
1 
* 
. 
1 
" 


7 r . + by 
* * 5 : 
* 4 2 E - 7 . x . ; . 2 ah, + B 
* 
el 
+ 2 


"ſays Mithridates,” ( 4.38. 3 


2 expects me as wks deliverer ; ſo great is the hatred 
< which the fapaeiouſneſs of the proconſuls; the 
* _confifcations' made by the officers of the revenue, 
and the quirks and cavils of judicial e 1 


"ONS excited againſt the Romans.! LEY 


. eabfwigdi of Me" Srofities 
made no addition to, but rather weakened the ſtrength 
of the republic. Hence it was that the provinces. 


looked upon the loſs of the liberty of A LY "thee 


| erm of their own freedom. 


Monte ſhrieu would determine the 8 or eg. 


I Wa of public revenues by the following means: 
| Nothing ſhould be taken, which fupplies the 5 
| e the People, to Gas the * wants 


of the State *. 
The public revenues are not to be e Ivy 


| n the people are able, but by what they ought to 
give; and if they are meaſured by what they are 
| 8 it ought eee 155 en 
uble to give cenſtantiy 

The firſt of theſe maaims is e 

by all the writers I have conſulted on public revenues x | 


yet it feems demonſtrable, that the utmoſt induſtry, i in 


the moſt favourable ſituations, would not provide for 
the een efforts of che we Arp or Lo 


£ | Datins 55 42 

2 The Tribunal of Varus provokes the GA to revolt. 
3 Mont. Sp. * 11. c. 1 | 

pid c. 1. + 

S Thids J. 13. c. 1. | 


- „ Wo 


th 


5 dess It may Wee be an unavoidable mit 
fortune in every ſociety, that many of its nem | 
| ſhould be reftrained from love, or'perifh from” want; 
and as the alternative is cruel, the determinations on 
it will not be uniform what politicians call a vieious 
procreation will take” 18575 and werter en. periſh ©. 
from want. F 
It is probable no revenue 1 ds - obtained if the 
maxim of the above author were ſtrictly or literally 
obſerved: the general ſpirit of it however may be re. 
garded. In the ſeveral claſſes of the induſtrious, the 
means of ſupport ſhould be facred, inviolable proper- 
ty; and taxes, as the ſources of revenue, fhould be 
drawn wholly from my nn: or W of 
their profits. 2 0 aii ants 
When Peter J. 0 EN to eee e 
of Germany, and to demand taxes in money, he made 
a very prudent regulation, which is ſtill followed in 
Ruſſia. The gentleman levies the tax on the peaſant, . 
and pays it to the Czar. If the number of peaſants 
diminiſhes, he pays the ſame; 3 Wit increaſes, he pays 
no more; ſo that it is bis en * to Oe" or 
| ofen ene, gt 2h? on 1 
In general, all poll- taxes, even Wen not 3 
Which they commonly are, may be eſteemed dan- 
gerous; becauſe it'is ſo eaſy for the Sovereign to add 
a little more and a little more to the ſum demanded, 
that theſe taxes are apt to become i op- 


. 2 Pol. Ecvn. c 6. ? 5 
6 „„ | bah. 


on find i. that an bed as; Ne jet. ag is. 0 = % 
eaſe of his revenue. It is not eaſy, therefore; for: « 
a peopleito be altogether ruined by ſuch taxes. 46 
An univerſal poll tax eſtabliſhed at Rome, by * | 
Hantine, I lieu of all the tithes, cuſtoms and exciles, E 


which had before compoſed the revenue of the em- 


pire, was tlie ruin of the State, and drove the-people 
from the provinces; to their barbarian conquerors . 
In Switzertand they pay no taxes, for in thoſe bar: 


ren mountains proviſions are ſo dear, and the country 
is ſo populous, that a S⁹αſν˖ pays more e than 
a Tunt does to the Sulta - : -» 


In moderate governments there i is an indemnity for 
the weight of taxes, which is liberty. | 


Alt frequently/happens in political ons: ie 


the conſequences. of things are diametrically oppolite 
to what we ſhould exped on the Hirſt appe 
is regarded as a fundamental maxim of the 75 urkiſh 


rance. It 


government, that the Grand Seignor, though abſolute 


maſter of the lives and fortunes of each individual, 
has no authority to impoſe; a new tax; and every 


Ottoman prince who has made ſuch an attempt, either 
has been obliged to retract, or has found the fatal ” =p 


_ feQs of his-perſcverance. One would imagine. that 
this prejudice, or eſtabliſhed opinion, were the firmeſt 


| W in erde in een: . a Fas cex- 


6 »*0%3 


eee 
;- 26. ee, e 


FED, 


tain that its effect i is 540 contrary: 8 
having no regular method of inereaſing his revenue, 
muſt allow all his baſhaws and governors to oppreſs 
and abuſe the ſubjects; and theſe he ſqueezes after 
their return from their governments: — whereas, if 
he could impoſe a new tax like our European princes, 
his intereſt would ſo far be united with that of his 
people, that he would immediately feel the bad effects 
of theſe diſorderly levies of money, and would find 
that a pound raiſed by a general impoſition would 
have leſs pernicious effects than a ſhilling aw! in 
ſo unequal and arbitrary a manner 

The adminiſtration of the revenues in the heads 
of the executive government, and not let out to farm, 
is one of thoſe wiſe regulations for ameliorating the 
burdens, which muſt excite the concern of every one 
whenever departed from; the immenſe; profits of the 
farmers are ſaved to the State, who impoveriſh itin a 
thouſand ways; the people are ſpared the mortifying 
: fight of ſudden fortunes ; the money c collected paſſes 
through fewer hands to the treaſurer, and conſequent- 
ly makes a quicker return to the people; an infinite 
number of bad laws are avoided, conſtantly extorted : 
| by the importunate avarice of the farmers, who pre- 
tend to offer a preſent ad vantage far en, Lia 
nicious to poſterity.. _ x. hatine 

All is loſt when the ara been ade 2 tax- 
biber becomes r by means of the riches with 


* Dal Pal Diſ. 122. 
I 9 4 Pol. Econ. c. 19. 4. 20. DIE A. | 8 
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N which: it is attended, 9 of honour. This may 2 


* * 


well-enough in deſpotic States, where their employ- 


ment is oftentimes a part of the functions of the go. 


vernments themſelves: but it is by no means proper 


in a republic, ſince a cuſtom of the like nature de- 


ſtr "OMe the people of Rme. 4 


Nor is it better in monarchies; * being | 
more oppoſite to the ſpirit of that government: all 


the other orders. of the State are diflatisfied—honour 
loſes its whole value - the flow and natural means of 


diſtinction are no longer nee the very 
8 principle of the government is ſubverted.- 


The whole hiſtory of monarchies "LRN with 


5 miſchiefs done by the farmers of revenues“, 8 8 the 


ſales of places and employments for lives. 
When taxes are let in farm at a rent certain, che 
farmer is allowed to appoint his own officers, who, 


8 thaugh obliged to levy the tax in the manner directed 


by the law, are under his immediate inſpection, and 


| are immediately accountable to him. The beſt and 
moſt frugal way of levying a tax, can never be by 


farm. Over and above what is neceſſary for paying 


the ſtipulated rent, ſalaries of the officers, and the 


whole. expence of adminiſtration, the farmer muſt 
always draw from the produce of the tax a certain 


| Profit, proportioned at leaſt to the advance which he 
makes, to the riſk which he runs, to the trouble which 
bei is at ans: to the OY OY and {kill} which it re- 


2 Six R. Tabel. e, 2 166. A 


” 
ET, al A A ,: quares 
. * F 5 £ 4 


| hats 10 manage ſo very Wide a concern. 
Government, by eſtabliſhing an adminiſtration under 7 5 
their own immediate inſpection, of the ſame kind 
with that which the farmer eſtabliſhes, might at leaſt 
ſave this profit, which is almoſt always exorbitant. 
To fam any conſiderable branch of the public re- 
s venue, requires either a great capital, or a great cre- 
dit; circumſtances which would alone reſtrain the 
Pn for ſuch an undertaking to a very ſmall 
number of people. Of the few who have this capital 
or credit, a till fmaller number have the neceſſary 
knowledge or experience; another circumſtance which 
reſtrains the competition ſtill further. The very fer 
who are in condition to become competitors, find it 
more for their intereſt to combine together; to be- 
come co- partners, inſtead of competitors; and, when 
the farm is fet up to auction, ic offer no rent but 
what is much below the real value. In countries 
where the public revenue is in farm, the farmers are 
generally the moſt opulent people. The farmers of 
the public revenue never find the laws too ſevere, 
which puniſh any attempt to evade the payment of 
the tax. The moſt fanguinary laws are always to be 
found in countries where the greater part of the pub - 
lie revenue is in farm; the mildeſt in countries where 
it is levied under deine, eee of che 8 
1 e | „ 
Wich regard | to FISCAL PUNISHMENTS, there is 


one peculiar circumſtance attending them; that, con. 


3 Wealth of Nate 38 7. 
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xx * Preliminary bab, , 


trary to general cuſtom, they are more ſerere in Eu. 


| My. than in fa. | 


In E rrope, not only the cherchindiſe/' but tlie i Ha 


tad carriages are confiſcated ; which ts never prac- 


tiſed in Ata: this is, becauſe in Europe the merchant 


has judges who are able to ſhelter him from oppreſ- 


ſion; in Aſid, the deſpotic judges themſelves would 
be the greateſt oppreſſors. What remedy could a 


merchant have againſt a OY that was dewermined 
10 confiſcate his merchandiſe? e 


The prince therefore rere his own poor; find: 


Ing! himſelf under the neceſſity of acting with ſome 


kind of lenity. In 7. urkey they raiſe only a ſingle 
duty for the importation of goods, and afterwards 


the whole country is open to the merchant. Falſe 


entries are not attended with confiſcation, or increaſe 


of duty. In China, they never DFE: _ baggage | of 
thoſe who are not merchants. 


Defrauding the cuſtoms in the e of; the 


Mogul, is not puniſhed with 9 e 8 but with 
CY the V N 


The princes of 7. artary, who reſide in towns, im- 
poſe ſcareely any duty at Kane on ne} e Cue hom 
3 their country *, | 


In Japan, it is true, the ati the eſicuns' is 


4 capital crime; but this is becauſe they have parti. 
cular reaſons for prohibiting. all communication with 
e 2 hence the Racks is "rather A nnn 


1 


2 Du Halde, 3 2. 37 : 
2 IIiſt. Tart. 3. p. 5 ; 7 4 We 
ö 2 5 | ? . of 
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of the laws code for the ſecurity of the government, 
chan for thoſe of commerce, I hey have pitched:upon” 
two nations for this, purpoſe; the Dutch for the Sens; 


merce of Europe, and the Chingſe for that of A, 


chey confine the factors and ſailors in a kind of priſon, 


and lay ſuch a reſtraint pan, them as tries their pa · 
i tience "a: AO TIE, | 1 15 ot 95 


Her 


Re: ME Fifa Puniſhments. W | 


lations 3 upon hs hat to be the mol . 


| reaſonable puniſhment for frauds upon the r 


where frauds are diſcovered, and the goods cms be 5 


found, their eſteemed value, or, in extraordinary caſes» 


that value doubled or trebled, and where that can - 


not well be aſcertained, a fine. ſuitable to the magni- 
tude of the fraud, are the general gradations of puniſh; 
ment in the fiſcal laws of England: but where the 
offence is heightened, by aggravations, or the Legiſla- 


ture have choſen. to warn offenders by ſevere. inflic- 
tions in certain caſes, we may ſometimes, though po 


rarely, find impriſonment. added to this gradation, 

except in the ultimate aggreſſion of avowed .ſmug- 
gling; and where the deſperate, ſehemes of that ſyſ- 
tem have plunged its abettors in the horrors of blood, 
ſeyerer retribution has tuft ESP. ordained. by. the 
Engl iſh law. 


Finally, if, for the ſervice « a rag and ſupport | 


of its executive government, the revenue of exciſe is 


neceſſary, it muſt be matter of great conſolation to | 


the friends of freedom, that its dictations are ad- 


migiſercd with impartiality, and i its reſtrictions with 
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out oppreſſion z a concluſion juſtly to be preſumed, 
from the ſilence of party clamour, and the rarity of 
applications for redreſs to the ſuperior courts, in caſes 


where the right of appeal to them is not done away. 
It muſt alſo be matter of great conſolation to the fair 


trader, chat his rights are regarded by the Legiſlature 
with a vigilant eye watching over and protecting 
them from the ſame depredations and devices, which, 
; while they injure the public revenue, defeat and un. 

dermine the fair ſpeculations of an upright commerce; 


and, bidding defiance not only t to law on the one N 


Hut to every juſt principle of fair dealing on the ot 


ſet yp the dark ſyſtem of falſehood and chicane; aided 
by hoſtile violence or mean deception,” and trample 
upon the equitable claims and conſtituted rights of 
mankind. | Laſtly, it muſt be matter of great conſo- 
lation to the public at large, that the ſame laws which 


ſecure the revenue, ſecure alſo their health from adul. 
terations, and their Juſt expectations of honour, in 
weight, in meaſure, in quality, and in purity:z and by 


thus adding new bonds of fidelity to the dealings 
among men, render them more and more likely to live 
in harmony together more and more habitually en- 
gaged in acts of uprightneſs to each other and more 


and more ſuitable and inclined to fill up that link which 
has been allotted to them in the great chain of being, 
Which ſo materially ſerves to form, by its diffuſive 

influence and example, the bafis of that general redti- 
tude which conſtitutes as . a N of vniverſa] 
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mee of Great-Britain. - xxxix, 


. 


Of the. der 


Sed. 4. ue Revenue e ou. 


- TAX, e thaw a a certain _ as 
ſidy, or ſupply,” granted by the commons of Greats * 
Britain in parliament aſſembled, conſtituting! the 
King's extraordinary revenue, and paid e to- 
wards the expences of the government. ee 

Anciently, the taxes ſeem to eee 
by the King, at his pleaſure; but Edward 1. bound 
himſelf and his ſucceſſors, from that er eee ee not 
to levy any but by conſent of the rem 

The certain revenues of the King ab:Zxglated were, 
anciently, greater than thofe of any king in Europe 
and, till the time of the civil wars, they enjoyed, in 
domains and fee - farm rents, almoſt enougli to diſ- 
charge all the ordinary expences of the crown, with - 
out any additional tax or impoſition on the people. 
But as continental connections increaſed; as treaties, 
ſubſidies; wars, and commerce, became tlie inevitable 
conſequences of more enlightened periods; and while 
population extended its arms to embrace every ſup- 
ply which increafing wants called into action, the 
promotion of the public government required new 
ſprings of energy—and the ſtrength and dignity of 
its power, both at home e à new _ more 
MT advancement. 1 


Hence aroſe a more enlarged item of: bees 
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1 Pf̃ e, Objervations.” "AD 


and "UI: the crown, unſupported by its ordinary, re · 


bur alſo lan extraordinary eſtabliſhed revenue *. 
The ordinary patrimony of the crown, or its kw: 


Airy landed revenue; was formerly very large, and 
capable of being extended to a magnitude truly for- 
midable, but is now ſunk almoſt to nothing; and 
the caſual profits ariſing from the other branches of the 
cenſus regalis are now almoſt entirely alienated from 


che crown. In order to ſupply this deficiency, the 


'S 


Legiſlaturè muſt neceſſarily; have recounſe to new me- 
thods of raiſing money, totally unknown to our early 
anceſtors—and' theſe ere conſtitute the _ 8 
MF od Re ag OY a Por Rr ol 


This is compoſed are _ and kh FREY i the 


uſual annual taxes are thoſe upon land and malt: the 
perpetuul taxes conſiſt of the cuſtoms immediately paid 


by the merchant the excj/e- duties, paid ſometimes 


upon the conſumption, and frequently upon the retail 
ſale, which is the laſt i tage: before the conſumption— 
the duties on;/a/t—on the po/tage of letters—on amps 


— houſes and ,. -licenſes to hackney coaches and 


chairs in London and the parts adjacent or ice and 


penſions, which conſiſts in the payment of qne ſhilling in 


the pound (over and above all other duties) out of all 
ſalaries, fees and perquiſites of offices and Fe 


payable by the crown on ſervanti, c. c. 


. * to the creditors of this 2 22 or gy 


The revenue ariſing from the ſeveral taxes ahi 


wo 3 Black,Com n nf 


* 
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to 
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6 the conſolidated or to the Minn 2 At Af e 


poſited in the Exchequer, and is thence iſſued out" to 
the reſpective offces for payment *,—And although 


each of them, with their ſubſequent deciſions, afford 


ample ſcope for inveſtigation," yet it is our preſent 
deſign to confine the following Work to the conſſ- 
deration of thoſe only which are compreh 


vod derived from the" Putzb; Kc, an aſſeſſment 
| upon any commodity. BOM GA ole the Wee 

The origin of this great wich of eee with 
a view to any regular Hternatic eſtabliſhment” of 
it, may Ve traced into the republican "parliament 
of the Föhr 1643, when it was laid on ſuch articles 


| here the hardſhip might be leaſt perceivable—on 


| the makers and venders- of beer, ale, eyder and 


perry : the Koyaliſts, then aſſembled at Oxford, 
ſoon followed the example of their brethren at We 


ended under | 
the management of the Commiſſioners of Exciſe; 2 


* , 


minſter, by impoſing a fimilar duty, having probably 


waited for ſome favourable pretence for a meaſure ſo 
likely to affect all orders of the people; ; both parties 
proteſting that it ſhould be continued no longer than 
to the'end of the war, and then to be utterly aboliſh- 

ed* —S$0: extremely light had the government ſat 


upon the people until that period, chat the IND dame 


0 of ge was nen to o them. 1 


2 Gilb. Excheq. 
„ Jour: 755 May en | 


70 . 50 : 2 re . 
0 . | - k 4 7 4 nete Opclop. it Tax. © ook "5 WA 3 3 3 


* 
1 
9. 
23 
i 
19 9 
1 
1 
fr 
N 
by 
E 


77. K es 5" * 


TT: 
y 5 


Gr T ͤ ͤ mo I IE 


= 8 8 
Cr ESTES ERAS ones web. = . 2 


EE NA PEE 
2 ͤ On OY ̃ w. Yr ns rw 


— . . ——— ——— 


— 


— — 1 8 , 
—— fr 7 
— — — ——õ. — 
— ! —— ——— 
- 


— 
— 


RN 4 Y FR hoe r 
en en penned tt es * x SPREE $2 HEE — 


28 
— — . o —. — * — wa; 

. ——— — — — —— — 
— — — 


* 8 
aj 
* o 


The parliament at Iefminſer * EY extended 
Wo it- ta, fleſh, wine, tobacco, ſugar, and ſuch A multitude 
* of other commoditics, that it might fairly be denomi- 


general; it was -accordingly extended by Mr 
, whom Sir . Blackftone. juſtly. ſtyles; the fa- 
Fog, the exciſe, as the chief mode of taxation, and 
was continued during the whole of the c 


© 
wealth 6 175 lte 1417717 10 1 1 trans 


It is curious to obſerve, by the exciſe act: pr —.— 


avell's parliament, how cloſely. the.ſyſ T then eſta· 


bliſhed has been lince purſued, under, the reſtoration | 
and continuance of the .monarchy, — His act in 1657 
declares the impoſition of the exciſe to be the moſt caly | 


and; indifferent levy, that can 6: had, see 


_ other. urgent and preſſing affairs of. the, common- 
wealth and defraying the charges of the naval forces 
in the then, war with Spain, and againſt the common 
enemy; — The exciſe duty then laid on Saniſb tobacco 
Was, 1 f. per BB. —on that of Eng/iſh. plantations 19, 
e 4b, the former of which i is now increaſed to 35. 


and the latter to 9d. —The exciſe duty on foreign 


wine (not Spaniſh), was then 61, per ton On Spaniſh 


wine gl, per ton; the ſame duty on foreign wine 
is no-. increaſed to 30 l. on Spaniſh wine a0l.; 
ſpirits imported were then exciſed at 4d. per gallon; 
beer and ale at 5s. per barrel; hops at 105. per cut. Ic. 


on native goods, beer was 5 26, 66. e at 26s 


S328 4. 


A. 8 
YI | 1 | Z SS 


„ Of 4 4 of Great- Dean, A 
Sr. Ce French wines at that time bid (by an A& 
of the n eee 7d. per eee wines at 
184.— 1 N ll. gn rt es 4 Oe 
- The fame a authoriſed: the an to enter yaults 
be to make ſearches, and inflicted a fine of 50 l. or 
impriſonment on refuſal to admit them. Dealers 
hand, and duties laid thereon: — Seizures and ſales 
of exciſeable goods; ſhipping, or removing without 
payment of duty previous notices to the officers of 
every veſſel uſed—powers of gauging—of mitigation 
of penalties, ſo 4s thereby they were not reduced to 
leſs than double the duty beſides coſts," and the 
dealers were not compellable to travel further than 
ten miles to make their entries · The bock of rates, 
which accompanies this Act, ſpecifies à long liſt of 
commocdities, and duties of exciſe thereon, moſt of 
which have continued to be exciſeable eommodities 
to tliis day. The Reader will find, in the courſe of 
his reference to the Second Part of this Work, that 
the exciſe duties ; are LOT en . 1 n 
regulations. Og eee 885 
pon the reſtoration of Charlo n — in 
whoſe perſon the royal government was reſtored, 
and with it our ancient conſtitution, the principal 
A grievance then remaining, the doctrine and conſe- 
quences of military” tenures (except in the inſtance of 
corruption of inheritable blood upon attainder of 
ken and aue Ver done hd ; as alſo the 
. . . | 


% Is 


* 


e ; Preliminary Ohfervatios W 
prerogutivs of Eee and pre-emption', and 


in ebe fp 5 aids echoing = he Mo- 
naauarch in theſe deſires: of +theipeople, the patliament 
ſettled upon him, and his ſucceſſors, à revenue con- 
ſiſting of an Hereditary exc;e' on ale and beer ſold 1 in 
the kingdoth, and on other liquors. I heſe duties 
have ſince been much alteredi and extended, and 
others impoſed. upon a great number of different 
commodities, which now; forma very conſiderable 
e of the hereditary revenues of the eto wn. 
5 EKing Charles the Second having taken uh rest 
5 -fors of money of ſeveral hankers (Honubee;and.others), 
granted to them and their heirs ſeveral annuities 
cCuhargeable upon the hereditary revenue of the excile 
given tol the King and his ſucceſſors, by Car. 2. 
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g c. 24. This annuity being ſuſfered. to go unpaid for 
| many years, the parties petitioned the Barons of the 


: * Exchequer;'in; Hil. Term 160 1, fart the arrea % n 
| which two queſtions aroſe: 0 8 119481 14 
17 1. Whether this grant was god to bind the ſuc- 
Sway ſo as to continue a charge upon che revenue? 
2. Whether the petitioners had taken 0 proper 
remedies for recovery of the. arrears ? F 
Atkins, Turton and Powell, three Barons? were 'of 
| opinion that the grant was good to bind the ſuccel- 
for. It was admitted that the Ling could not grant 
| wy his kingdom, nor put it in vaſlalage WE. ſub. 
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Of the Ribin 
er to the Pope or any c other t in . 15. 85 | 


Freq 2 71 


oF 203, 357: n * 
That the Kitig may grant an 1 annuity, or aka 
revenue. 2 Urb. 78 5 Col $657 Co. 27. 9 H. 7. 
12.—2 ft. 58. Vaugh. 161. 4 It 29. Dyer, 92. 
1 6. 12. Bro. Vins. 7. 2 Not. 176.198. 19 H. 6 
6. —4 Val. 126. 6 Co. 73. 2 Rot. 98. Moor, 833. ; 
2 H. 7. 8. Reg. Orig. 193. 266. 307. 21 Ed. 3. 47. 
But it muſt be ſaid of whoſe hands to be received, 3 
or elſe it is not good, for he cannot ale "ou IO | 
| fon. Nat. Brev. 52. Dy. 92. Hob. 148. 
That it was good notwithſtanding it was LORE: of 
an incorporeal inheritance. 1 If. 7. 
It was pretended that the King was deceived In 
his grant as to the confideration. But this was 
anſwered, that if the King be deceived in a conſider- 
ation real executory, it will void the grant, but not 
in a conſideration perſonal executed. Plow: 454. 
Lane, 3: 76. 108. 10 Co. 47» 6 Co. 56. Nee «u 
Telv. 5 6; 90. Hob. 8 "3 i 
That there have been acts of s et 
chat the grants were good, becauſe they could not be | 
avoided but by act of parliament. It was alſo ob- | 
jected, that this was but an authority, and ſo void, by 
death, becauſe revocable. But anſwered, that it was 
an intereſt; and a licenſe coupled with an intereſt is 
irrevocable. Dy. 49. co Vat: og 223.4 TO 457: 
| Palm. . 
2d Queſt.— All the 1 held FIN the remedy 


by r to them was e and that it was in 
| 1 their 
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their power to 1 the petitioners, ak give "OM 


ment for them. Keikw. 1 78. Stamf. 73. 5.. And 


they agreed in- holding, that. a petition of right lies 
as well for a perſonal as for a real due. Plow. 377. 
434. Mroth's caſe; and Neævuil's caſe, 9 H. 6. 13. 
1 Roll. 539. Lane, 38. 4 Int. 41 . 


Baron Lechmere, & contra, ſaid, That the King could | 
| not alien or charge this revenue.  Fleta, 18 3+ * 549. 


Selden Grotius Pryn. . 390. Vindieation of the Kader. 


ties of England. Freenſ. 
1. It was given in nen of a revenue e e 


but by ac of parliament, viz. the Court of Wards. 


2. If the King might alien part, he might alien all, 
and then the ſubjects will bear the burden, for they 


muſt grant new ſupplies to ſupport the crown. 


3. This charge was granted by the King at a a time 


when he had no occaſion for money, but merely to 
gratify his prodigality, being at a time when the 

parliament rained golden ſhowers into his lap. 'F 
It appears by the anſwer Ed. Ill. gave the Pope, 
that i it is not in the power of the Og to —_ his 


ee 92 - 


- 


"IF "i Job, 3 in bh 75 year 4 bis reigny belag in extreme 
ſear of both the Pope and the French King, and eſpecially of his 


own ſubje&s (“ and what is fear, ſaith Solomon, but a betraying =. 
ſuccours that reaſon offereth ?*? ), fe ſent ambaſſadors to Admiralius 
Murmelinur, great emperor of Turkey, to offer to be of his religion, 


and to make his kingdom tributary to him, and he and his ſubje&s 


to be his vaſſals, and to hold his kingdom of him. But that Infidel 


great Prince, as a thing unworthy of a King to deny his religion 
N 1 . and 


— 


4. The very 5 of he act of parliament ſhew, 


that it was the. intent of the parliament it ſhould con- | 


and betray his, kingdom, utterly refuſed to accept ns ag Kung | 
Jobn, in the 14th year of his reigh, by his charter (15 May), by the - 


_ threats and perſuaſion of the Pope's commiſſary, Pazdulphus, ſur- 


rendered his kingdoms of England and Jrelend to Pope. tet. 5 


cum communi. conſulio baronum, as he i inſerted. therein, 7 xy any 
thenceforward he would hold his crown as 9 to t Pope, 


paying for both the kingdoms 1000. marks. Whereupon he did 
homage and fealty to the Pope, by the hand of Pandulphar, at 


whoſe feet he laid alſo the royal enſigns, his ſceptre, ſword and 


ring z all which was afterwards accepted, approyed, and ratified by 
the Pope, by his bull, which was called Bulla qurea. 


Pope Gregory e demanded arrears of Ed. 7, Rex reſpondet, f * 5 


prelatis & proceribus regni non poſſe reſpondere, et gudd Jurcjarands in 
 coronatione ſua fuit aſtrictus, quid jura regni ſui Jer varet illibata, ate 


aliquid quod ee een regni e n requzft. con- 


| * Laceret. 
In the 8 year * Edw. 725 the Pope alſo Jemanded homage 
* arrears, with a threat, that, if they were not paid, he would pro- 
eeed againſt the King. Edward called his Court of Parliament, 
u here it was reſolved, That King Jobn, nor any other, could not put 


himſelf; or his kingdom, or his people, in ſuch ſubje&ion, without 8 


the aſſent of them the lords and commons in parliament: | That 
if he had done this, it was without their coulent, and againſt his 


coronation oath ; and that, if the Pope ſhould attempt to _ 


"the demand, they would reſiſt it with all their power. This 

and prudent King took the faireſt and ſureſt way to give 8 
tion; whereof the Pope W . the matter ever r fince bath 
"reſted in quiet. pe 
And it is declared i in full ME Ro. P Par. 42 24 4 2 7. 
upon demand made of them in behalf of the King, that they could 
not affent to any thing in parliament that tended to the diſheriſon 


of the King and. his crown, whereunto they: were ſworn. 4 oft. | 
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t  Preimbiary Oliialinds 


Unue Ng ron unalienable; there . worde 
for ever hereafter to remain to the King and his Fare 5 


fars, | ſeveral times in the act. | 
58. A power i in the a& to . the King to - to 


4 for three years, ſhews the parliament never in- 


tended he ſhould- have power to alien as he pleaſed. 
30s Where the parlament intended a power in the 
King to alien, it is otherwiſe worded ; as in the acts 


_ that give monaſteries, to the crown, is * dad, e to 


do therewith as he pleaſed. it wits ty. 7 
But Judgment was given for the petitioners upon 


dhe opinion of the three other Barons N 


The reſpectiye produce of the ſeveral taxes before- 


vv were originally ſeparate and. diſtin& funds; 


being ſecurities for the ſums advanced on each ſeveral 
tax, and for them only. Eut at laſt it became necel- 


fry, in order to avoid confuſion, as they multiplied 
yearly, to reduce the number of theſe ſeparate funds, 
by uniting and blending them together; fuperadding 


the faith of parliament for the general ſecurity of the 
whole. So that there are now only three capital 


/ funds beſides the conſolidated fund eſtabliſhed” in 
782 of any account; the aggregate fund, the gene. 
Wy, fund, ſo called from ſuch union and addition, and 


the South Sea fund, being the produce of the taxes 


appropriated to pay the intereſt of ſuch part of the . 
national debt as was advanced by that company and 
its annuitants. Whereby the ſeparate funds which 


3 4 * , 
the _— & 2 : TL. + 0 r 2 
& * * * \ x * 8 


1 Freeman, 33 t. 


2 27 G. 3. . 13. 47» * 


. „ were 


» * 


Of the Revenit hag pt _ 


wee thus” united are become mutual ſecutities for 
each other, and the whole produce of them, thus 
a ggregated, liable to pay ſuch intereſt or annuitles 38 

were formerly charged upon each different fund; the 


faith of the Legiſlature being, moreover, engaged _ 


ſupply any caſual deficiency : and though ſome of the 
taxes have ptoved improvident, yet the ſam-total has 
always been conſiderably more than ſufficient” to 
anſwer the charges upon them *.—The avefage ex- 
pence of collecting the whole revenue is eomputed 
by Sir J. Sinclair at y per cent, and of that of the ex- 
ciſe at 52 ativan Wn is leſs an ay otller branch 
of the revenue *, Ene __ 
"The aggregate fund Sovieitat ſtatids 1 mort- - 
gaged by parliament to raiſe an annual ſum for the 
maintenance of the King's houſehold and civil lit *. 
For this purpoſe, in the late reighs, the produce of 
certain branches of the exciſe and cuſtoms, the poſt- 
office, the duty on wine Iicenſes, the revenues of the 
remaining crown- lands, the profits ariſing from courts 
of juſtice (which' articles include all the" hereditary 
revenues of the crown), and alſo a clear annuity 
of 120,600 J. wete ſettled on the King for life, for 
the ſupport of his houſehold, and the honour and 
dignity of his crown. And as the amount of theſe 
ſeveral branches was uncertain'(though” in the” laſt 
teign they ſometimes raiſed almoſt one million), if 
they did not ariſe annually to $00,000/. the parliament 
engaged to make up the deficiency, But his preſent 
Ws having * after his acceſſion eee 


Vat bat 
. * 1 Bl, Con, 330. , Hiſt Rer: 3 8. 2e. 
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which i in any. Rh relate to civil gover 


pences, or privy-purſe, an 
Se as fecret-ſeryice-money, penſions, and. other 


his aa ME en Fevenugs 


might he o diſpoſed of as might beſt condnce to the 


utility and ſatisfaction of the public, and graciouſly 
accepted pf the limited ſum of 800,000 {. per quam, 


bor the, ſupport of his cixil lit (charged alſo with 
 life-annuities to the late Princeſs of Malet, Duke of 


Cumberland, and Princeſs Amelia, to the amount of 
77-0994, the ſaid hereditary, and other revenues 


vere carried into, and made a part of, the aggregate 
fund, which is charged with the payment of the 


whole annuity to the crown. [By which diſintereſted 


is ſum b und infuffcient, application was 
in the,year- 1724 ae ﬀe parliament, to. diſcharge 
the debts contratted. e civil liſt liſt, and one. million 


Was granted. by 11. 65 1. C. 17; a like application 
Vas made in 1769, when, 1 half a a milli ion. Was, Na 
and in 1777, when-600,000. was granted, and the an- 
| nual ak wee t : Nee. * 17 6.3. = 


The ex rayed . by the ciyil liſt are thoſe 
Erpment.z as, 
the expence of the Royal houſehold—the revenues 
allotted to the Judges Previous to 17 $8—all ſalaries 
of Officers, of State, and of all the Kir s ſervants, the 
appointments to foreign ambaſſadors, the maintenance 
of the Queen and Royal family, the King's private er- 


NES, which have ſometimes far exceeded the 
funds appropriated for the purpoſe. 


Tas civil liſt is, "I WOT the whole 'of the 
boctiutett King's 8 


„ eo we Yo Yo Ars © 


jeſity, the Public . fad $- * - 


; bs : 
i g 4 „ 
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other, very numerous, out- 


Aueing the national debt, which hadi heen previouſly, 


Of the Kev 


King's xevenye, in his ond diſtinet passte abe-xefl 
being rather the reyenue of the publie: ox its res. 
though collected ang diſtributed again in the name 
and by the Officers of the cn, it now ſtanding in 
the ſame place. as the hereditary income did formerly; 
and as that has gradually Wanne 
a enen Appointments have increaſed”. 

In ͤthe year 1786, Mr. Parr pad Fg 7-4 

| Reverend Dr. Richard Price's viſe meaſure for re- 


at the opening of the ſeſſion, intimated hy the ſpeech 
from the throne; and by the report of the committee, 
to whom it had been referred to conſider and Ex- 
mine the annual amount of the publio ĩneome and ex- 


penditure, it appeared that the income in 4786; was 


159397471 l. —and the expenditure 14,78, 18 1. 
leaving a balance of 919,290 J. From this report, 
and from the regulations that had been madę to cruſh ' 
clandeſtine trade, and other meaſures then in-agitation 

to. repreſs frauds on the revenue, it might with tru•m 
be ſaid, that the nation poſſeſſed an increaſing annual 
income of 15 millions and upwards, which might be 
confidently relied on as poſſeſſing a fund Soren an- 
nual diminution of the national debt. 

Nou the ſum propoſed to be applied to this Ami- 
nution, was one million ally, which, with the 
erceedings in the eſtimate. of expences, were to be 
ſupplied by the maſs of reſources ariſingo in the dif- 
ferent. articles of revenue not eſtimated in the an- 

N receipts; ; ſuch as, N een 18 
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e dbeidende, Vc; called 2 een 
ſuppoſed to be fully equal to thoſe exceedings, if not 
mare than-ſufficient to diſcharge them 

By the act for this great purpoſe, 26 C. 3. e. 3t, 
| this annual million is to be iſſued to commiſſioners, 


dy quarterly payments, before any other money, ex- 
cept the intereſt of the national debt: and no defici- 
n inthe mati ne can _ Ie as . 
The enn — intereſt w on this ac 
million, and the annuities that will fall into that fund, 
22 1 years from that period, leave a ſurplus of 
millions annually, to be applied, if neceſſary, 
exigencies of the State. The debt funded 
8. was 289, 657, 221. 67. 61d. the 
debt unfunded, was 11, 552, 641“.; making together 
301, 209, 8621. 67. 63d. ; and the amount . ren an. | 
-nual dividends paid, 10, 420,026“. ö | 
By the commiſſioners* account, publiſhed on the 
ſt of Auguſt 1796, it appears that they have laid out 
14.969, 312 J. 185. 6d. ſterling, in the 5 of 
Wer * n in 35 1. 4 151 centre ant 


we here ban lea infenſbly into / this RY 
2 conſideration of the different funds ariſing 


out of the public revenues: but that we may not 


wander too far into the very extenſive field which 
that ſubject opens to our view, we hall now proceed 
upon the Work propoſed. ee ee eee 


det coats. : Cs” 


Ar 


THE 


Statutes and Caſes adjudged, 
8 8 Arr.. | 
OFFICERS, SMUGGLERS, any OTHER 
OFFENDERS; PROSECUTIONS, AND 
| LICENSES or EXCISE, &c. 
ö 
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CHAP. * 


UE ESTABLISHMENT . OF, THE 
HEREDITARY EXCISE.  - 


Anno 1660—12 Car. II. c. 23 & 24. 


T Els ſtatute aboliſhed, as its title ſets forth, the 
ancient court of wards and liveries, tenures 
in capite and by knight's ſervice and purveyance 
which were unalienable from the crown except by 
_ aft of parliament (a); and ſettled a revenue on the 
crown in lieu thereof, which therefore is unalienable 
alfo(b). Sundry duties of exciſe were thereby granted 
on beer, ale, and other liquors, which have been 
ſince altered and repealed by ſubſequent ſtatutes ; and 
others ſubſtituted in their ſtead, and which will be 
mentioned, under their proper heads, in the ſecond 
par of this work. 
Ihe ſtatute then enacts, That, for the better mana- 
ging, collecting, ſecuring, levying and recovering 
the duties of exciſe thereby impoſed, to the end 
that the ſame may be dilpoled of according to the 
intent of {aid act, one principal head office ſhall be 
erected and continue in the city of London, or within 
ten miles thereof, to which all other offices for the 


6: (a) Freeman, 331. (3) Ibid. 
"Wn ſame 
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4 The Efabliſhment of PART I. 


fame within England and Wales and town and port 
of Berwick ſhall de. ſubordinate and accountable. 
Sect. 46. 1 

The houfe and e formerly uſed as the 
Exciſe Office in London ſtood in the Old Fewry, but 
being ancient, and the buſineſs of the exciſe having 
increaſed, particularly during the preſent reign, to a 
very extenſive degree, were found, for want of necel- 
ſary room for the officers and clerks, very incon- 
venient, and inſufficient for conducting the buſineſs, 
The number and nearneſs of the old houſes which 
confined and ſurrounded it, expoſed it to the dangers 
of fire, and no place could be procured there, ſufficient 
and proper to ſecure the records and papers; and as 
the leaſe would expire on the 1oth of Oclober 1770, 
a more ſafe and commodious ſpot was ſought for. The 
college built and endowed by Sir Thomas Greſham, 


ſtanding. in the pariſhes of Sr. Helen, in Biſhopſgate 


ſtreet, and St. Peter le Poor, Broad-ſtreer, being of con- 


_ fiderable extent, with large garden ground adjoining, 


was ſuggeſted as a proper place for building an of- 
fice upon; and therefore the commiſſioners, ſanc- 


tioned by the lords of the treaſury, concluded a 
treaty: with the Corporation of . London: and the Com- 


pany of. Mercers, for the purchaſe of the fee ſimple, 
in confideration of a perpetual annuity of 5001. pay- 
able out of the receipts of exciſe, from Micha-lmas- 
day. 1768, for ever, quarterly, clear of all taxes. 
This purchaſe was afterwards confirmed by parlia- 
ment, by 8. G. 3. c. 32. which veſted in and annexed 


| the college and appurtenances “ to the imperial 


crown of this realm, to remain for ever unalienable 


from the ſame.” 


In caſe of non-payment. 6-4 this annuity for twenty- 
one days over the day it is due, the corporation and 
company have power to fue the Teceiver-general of 
excite by action of debt. 


Purſuant \ to the will of Sir Thomas Greſham, four 


perſons 


yd of 


F ˙ A ¾˙ÜA! 7! ¾ . = TO 


"a hat} been en 5 che corporation of 
London to read lectures on divinity, aſtronomy, muſic, 
and geometry, within. the college; and three perſons 
by the mercers' company, to read lectures in law, 
phyſic. and rhetorick, all of whom had apartments 
for reſidence there; and eight perſons had been ap- 
pointed by the corporation to inhabit eight alms- 
houſes within the college, all of which fifteen perſons. 
were to be | otherwiſe provided for: they con- 
ſented to relinquiſh cheir apartments, on. ſecurity 
to them by the ſame act of 50 J. each per annum, by 
the corporation, to the four firſt lecturers; 501. each 
per annum, by the mercers* company, to their three lec- 
turers; and alſo 50“. per annum more to Dr. Henry 
Pemberton, reader in phyſic, in confideration- of his, 
great age and infirmities; and the corporation and 
company engaged to pr ovide a proper lecture room 
ellewhere, and proper places for the habitation of the 
eight alms- folks. 

And the company agreed to pay to the receiver- 
general 1800/7. towards the expence of pulling down 
tlie college, and building an exciſe office there. 
Perſons poſſeſſed of contiguous lands and tenements 
were empowered to ſell them to the treaſury, to be 
inveſted in the crown. 

By the will of the founder, Ae corporation and 
company were to ſuffer the ſeven lecturers to oc- 
cupy the manſion houſe and gardens of the college, 
to inhabit, ſtudy, and daily to read their .leQures, 
and that they ſhould not be ſuffered to read them 
after they ſhould marry, nor receive any fee or ſtipend 
for reading: as the college was now. to. be. pulled 
down, their collegiate life, intended by the founder, 
would thereby be put an end to; this act authoriſed 
them, and their ſucceflors, to marry, and to read their 
lectures, and receive their ſtipends, and the corporation 
and company were not to be deemed guilty of mii- 
application, notwithſtanding the reſtrictions of the will, 
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The lectures have ſince been delivered in a room 
over the royal. exchange, and have been limited 
to the four law terms; and being apppointed to be 
read at four o'clock, it frequently happens, in con- 
ſequence of modern manners, that the lecturers have 
no other duty than mere attendance. 


The proviſions in the above act, for defining the 


expence of the new building, were very inadequate, 
and doubts aroſe how. far the treaſury had a right to 


apply any more money, in the hands of the com- 


miſſioners of exciſe, beyond the 1800 f. received from 
the mercers* company, towards carrying it on; an 
act was therefore paſſed (10 G. 3. c. 32) authori- 
ſing the treaſury, by their warrant, to direct the com- 
miſſioners of exciſe to pay ſuch ſums as ſhould be 
requiſite, out of their receipts, and to charge them. 


| in Ter accounts to the exchequer. 


OFFICERS. 
Sect. 1. Commiſſioners. 


Tur chief office of exciſe i is managed by ſuch of- 


ficers as the lt appoints, who, or any two of them, 
are thereby conſtituted 


Commiſſioners and governors FE the manage- 
ment of his majeſty's receipt of the exci iſe,” 


and to fit in ſome convenient place in the city of 


London, or within ten miles thereof, from time to 
time, as long as his majeſty ſhall think fit. 12 Car. 2. 
. inen 2. 6 24. J. 46. 5 N. M. c. 20. 
75 16. made perpetual. 

4 e No 


Aw „ „ 8 


Cray. T1] | | Commiſſiohers. wy i 


No ** commiſfoner, farmer, ſi ab-commiſſioner, 
or other perſon, ſhall, under penalty of 50. a month, 
be capable of intermeddling with any office, or em- 
ployment, relating to the exciſe, until he ſhall have 
taken, before two or more juſtices of peace for the 
county where his employment ſhall be, or before one 
of the barons of exchequer, the oaths of allegiance and 
ſupremacy; which oaths they are empowered by this 
act to adminiſter, together with the oath ollowing, | 
mutatis mutandis * 15 
« You ſhall ſwear to execute the office of. 

< truly and faithfully, without favor or affection, 

&« and ſhall, from time to time, true account make 

«and deliver to ſuch perſon, or perſons, 'as- his 

_ © majeſty ſhall appoint to receive the ſame, and 

« ſhall take no fee or reward for the execution of 

« the ſaid office, from any other perſon than from his 

< majeſty, or thoſe whom his majeſty ſhall appoint 

ein that behalf.” /. 47. 12 Car. 1. c. 23. %. 33. 

The juſtices are to certify the taking ſuch oath to 
the next quarter ſeſſions, to be there recorded, and 
the certificate thereof muſt alſo be previouſiy en- 
tered with the auditor of exciſe, under penalty of 
5ol. per month. 15 Car. 2. 9. 11. . 27. (. 

All parts of the cities of London and W, demie 
Southwark, and their ſeveral ſuburbs and pariſhes, 
within the bills of mortality, to which the pariſh 
of Marybone has been added (d), ſhall be under 
the management of the head office; and ſuch ſub- 
ordinate commiſſioners and ſub-· commiſſioners, and 
other officers, ſhall be nominated by the king, in all 
other counties, cities, towns, and places, as he ſhall 

think fit. 
I ̃ be office of exciſe in all places where appointed, 
ſhall be kept open from eight in the tate till 
two in the afternoon (e). | 


(e) See poſt on duties of officers, ſect. 1. | 
e ee een. (e) 23 G, 2. c. 26. . 12. 
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The chief commiſſioners, or the major part of 
them, ſhall iſſue ſuch monies as they ſhall receive, into 
the receipt of exchequer. 12 Car. 2.60. 23. 34. 

The commiſſioners in London are nine in number, 


who receive a falary of 1000. each, and from them 
there lies an appeal to four others, called commiſſioners 
of appeals. The commiſſioners in Scotland are five in 


number, and receive a ſalary of go. each (). 


This chief ſtatute of 12 Car. 2. was afterwards 


confirmed in the following year, 1660, by E. 13 Car. 
2. c. 7. after reciting that during the then late dif. 
ficulties and exigencies of affairs in the king's abſence 
and in reference to his return from beyond the ſeas 
into theſe his dominions, the lords and commons 


being aſſembled at HF”: eſtmin}ter, the 22 th of April, 


in the 12th year of his reign, were from thence, and 
after his return, continued until the 29th of  Decem- 
ber then next, and then diſſolved by his majeſty; in 
whieh time ſeveral acts were paſſed by his majeſty, 
with the advice and conſent of the lords and com» 
mons aſſembled, which, being of neceſſary uſe, were 
ſit to be continued and confirmed; although the man- 


ner of the ſaid aſſembling, enforced by the difficulties 


and exigencies aforeſaid, which then lay upon the 
nation, was not to be drawn into example; there- 
fore the above, among other acts, was ratified and 
confirmed': and this leading act of the exciſe, with all 
its regulations, has been renewed, without any limita- 
tien as to cofitimuance, by 33 G. 2. c. 9. .. 18. and 
dy all the exciſe ſtatutes he 
All acts done by the commiſſioners muſt be done 
during their ſitting, and not ſigned ſeparately at their 
reſpective houſes (g): . BEI 
Sometimes a particular commiſſioner goes into one, 


two, or more collections, carrying with him three or 


four examiners ; and, upon the ſpot, examines into the 


J Rees's Cyelopedia. — (8) 1 Stra. 508. . 
8641 pI ER behaviour 


ce 14 | ” Commiſſuters: | - 9 
behaviour of: collectors, ſuperviſors, and officers ; 


and, if occaſion requires, hears them face to face: 
becauſe private perſons, knowing of any frauds carry- 
ing on to the prejudice of the revenue, may be incli- 

ned to diſcover the ſame to a mite e | 
than to any officer (5). + | 
The commiſſioners of the W ſhall have power 
to contract for the farming of all or any of theſe duties, 
for che term of three years. | 2 Car: 2. c. 24. J. 41, 


” Aid 1 in ae chat the duties may be paid: with the 
moſt eaſe to the people, no ſuch contract ſhall be 
made within fix months after paſſing the act, except 
it be with ſuch perſon as the juſtices at their quar- . 
ter ſeſſions ſhall' nominate; which perſon is to have 
the firſt refuſal of ſuch farm, a1 ny take the 
fame. / 43. | 

The duty fhall not be let to dings marine than to the 
perſon ſo recommended by the juſtices, under the 
rate that it ſhall be tendered to, and refuſed Woe __ 
N ſo recommended. . 

No commiſſioner, either. by himſelf, or by: any 
othet in truſt for him, can farm the revenue of 
exciſe; nor can any perſon, being a farmer thereof, be 
| capable of being a commiſſioner, —And if any per- 

ſon ſo diſabled ſhall become a farmer, or, in either of 
theſe caſes, preſume to a& as a commiſſioner, far- 
mer, or ſub-commiſſioner, either alone, or jointly with - 
others who are farmers, or not. farmers, he ſhall loſe 
the benefit of his farm, and be-diſabled from ever 
being either farmer or commiſſioner ; his acts be- 
_ come void, and any perſon moleſted or troubled by 

his authority may bring their action in any of the 
- courts at We/tmin/ter. 15 Car. 2. c. 11. %. 2. 

| A all ere tenz OY any farmer of! he . 


(5 Gilbert's Exc 307. 
exciſe 
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exciſe to be a commiſſioner, or ſub-contmiſhoner, are 
declared void. 3. „„ 
If any commiſſioner or farmer ſhall give any falſe 
and corrupt judgment, in advancement of the benefit 
of his farm, to the brewer's damage, contrary to law, 
he ſhall forleit, for every ſuch judgment, double coſts 
to the party injured: And if any perſon ſhall unjuſtly 
complain of any judgment of the commiſſioners, or 
ſub-commiſſioners, and ſo ſhall be found upon his 
appeal, he ſhall forfeit double coſts for ſuch unjuſt 
vexations, to be recovered by information, bill, or 
plaint, in any court of record. /. 4. 25 5 
No commiſſioner, farmer, or ſub-commiſſioner, or 
common brewer of ale or beer to fell, or inn-keeper 
whatſoever, ſhall have power to act as a juſtice of 
peace in any of. the acts relative to the exciſe. /. 8... 
But all farmers of exciſe within the circuits of 
their farms, are enabled to exerciſe all. the powers of 
commiſſioners, except their judicial authority in de- 
termining offences and impoſing fines. 16 & 17 Car. 
„ N | 
Commiſſioners and farmers of cuſtoms, and, by 
analogy, of exciſe, alſo, are not liable to the bankrupt 
laws (i), as far as reſpects ſuch offices. e 


Sect. 2. Receiver General. 


HE is appointed by the crown, and gives great 
Tecurity for the money received. He pays the ſame 
weekly into the exchequer, and ſtrikes tallies ; but 
the commiſſioners. are likewiſe accountable, as well 
as the receiver, and they make up the account under 
the ſeveral branches to which the money is appro- 
priated. | | FOE ITT e 
The receiver is charged on ſuch account, by the 


(i) 1 Com. Dig. . | 4 7 
comptroller 


- Cray. 11 Receiver General. mt 


comptroller and accomptant, and the ſeveral collec- 
tors in the country, with the receipt of the money: 
he diſcharges: himſelf by tally, by the allowance of 
 falaries, and other incidents, by order of the beard : 
his accounts are viewed by the treaſury, and annually 
carried to an auditor, appointed by the crown to re- 
ceive ſuch account; and afterwards theſe accounts 
are lodged at the Pipe ; and from the auditor he has 
his quietus, without coming to a baron, except to 
ſwear his account. —And this is by a clauſe. in the 
ſtatute, that gives the king a power to appoint officers 
for the government of this branch of the revenue (&). 
A quietus is a complete releaſe, granted from the 
exchequer, on finally ſettling accounts. And no 
extent can iſſue to affect any eſtate of the. party pre- 
vious to the date of it, for any ſubſequent deficiency. 
This was held in a caſe where. an extent was at- 
tempted over a gquietus, to reach up to the date of the 
commiſſion, or authority of office (1). 5 
Where a bill is drawn payable to the exciſe, fix 
days are allowed beyond the uſual three days of grace 
on common bills, if required by the acceptor, on his 
payment to the clerk, at the ſix days end, of one ſhi - 
ling for his trouble. This was ſhewn, in evidence, in 
an action to recover on ſuch a bill againſt the drawer, 
never to have been refuſed, and is well known to be 
the cuſtom. But one witneſs ſwore that he had heard 
the defendant (the drawer) mention it, but that he 
always conſidered it as an indulgence, rather than as 2 
right: the bill, including the three days grace, 
was due the 24th; it was prefented on that day, 
but the acceptor being from home, his clerk ſaid, 
that he had left no orders, and muſt therefore. take 
the ſix days; no notice of this was given to the 
drawer till the zoth, when it was diſcovered that 
the acceptor had abſconded on the 24th. The drawer's 


(4) Gilb. Excheq. 257. 07 Bunb. 325. 
N defence 
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Ade was, chat 1 no notice was given to him in due 
time. But lord Mansfield ſaid, It is not in the power 
of any particular officer, by particular indulgence in 
any caſe, to charge a drawer of a bill: but this is a 
eneral cuſtom, and ingrafted on ſuch bills, and being 
Lavin univerſally, muſt bind the parties. Welford 
V. Hankin (m), at Guild-ball, Hil. 173 -_ 5 


Sect. 3. Subordinate- Officers. 


THERE are a vaſt number of ſubordinate officers 
of various, deſcriptions in each department of the 
exciſe, by whoſe agency the whole operative part 
of the ſyſtem is carried on, and on whoſe activity and 
fidelity, both to the crown and to the people, the ad 
_ vantages of this branch of the public revenue, in a 
great meaſure, depend; and to this end their oath of 
office js adminiſtered, the ſecurity of their bond re- 
quired, and the moit ample teſtimonies of their pro- 
bity, independence of ſituation, and requiſite qualifi- 
cations, previouſly ſcrutiniſed and confidered. 

England and Wales (excluſive of the bills of mor- 
tality, which, including Marybone, are under the im- 
mediate ſuperviſion of the chief office in London) are 
divided into forty- nine collections: ſome of theſe are 
called by the names of their particular counties; 3 
others by thoſe of great towns, where one county 1s 
divided into ſeveral collections, or where a collection 
comprehends the contiguous parts of ſeveral counties, 
as ſometimes happens. 

Every collection is ſubdivided into diſtrits more or 
fewer, according to the number of perſons within 
thoſe diſtricts liable to duties; and according to their 
being more remote or near; and in proportion to the 
quantum of the duties ariſing within each diſtrict; 
which are called by the name of the chief f market | 
town in each diſtrict. 


zu (m) Eſp. N. P. R. MSS. 605 . | 
3 e 3 The 


Car. I.] Subordinate Officers. | 13 


„The market towns in each diſtrict, and the villages 
and little towns neareſt thereto, are laid into foot- 


walks, diſtinguiſhed and called the firſt, ſecond, or 


third diviſion of ſuch a market town; and the vil- 


lages and. little towns remote from market towns, 


8 Are laid into out-rides, diſtinguiſhed and called the firſt, 


1 ſecond, or third out-ride of ſuch a market town: 


which are more or fewer according, as before, to the 
number of perſons liable to duties, and their remote- 
neſs or nearneſs, and the quantities of the duties, £c. 


Of every collection there is a colleQor, and of | 


every diſtri& a ſuperviſor, and of every foot-walk 


— 


and out- ride a gauger or ſurveying. officer (n). Of 


* 


all whom we ſhall proceed to ſpex. 


It is to be obſerved as a rule in the exciſe langu 
that the exciſe upon beer and ale is called the brew- 


ery; the exciſe upon ſpirits, ſtrong waters and low 


wines, viz. the firſt extraction, from whence ſpirits and 


ſtrong waters are afterwards made, is called the diſtil. 


ery: the other duties are, in the exciſe language, 
called and diſtinguiſhed by their reſpective names, 
as the malt duty, the candle duty, Sc. . 

The duties on low wines, or the firſt extraction 


from which ſpirits and ſtrong waters are afterwards 


made, were not impoſed by the. firſt, but were 
granted by ſubfequent, exciſe acts; but being 
part of the diſtillery, and the duties upon cyder, perry, 


mead and vinegar, not being very conſiderable, they 


are all reckoned and called the diſtillergx. 
As to the brewery duties, London and the other 
places within the limits of the chief office, are laid 
into four diviſions ; of which there are four general 
ſurveyors, and under them twelve other furveyors, 
and under them a great many gaugers or ſurveying 
officers. The four general ſurveyors have alſo a ſuper- 


(2) Gilb, Excheq. 297. 
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intendency over all other duties in their reſpective 


Proviſions, except the diſtillery. 


As to the diſtillery duties, London and the other 
laces within the limits of the chief office are laid 
into three diviſions; of which there are three general 


ſurveyors, and under them fix ſurveyors of the duties 


on low wines and ſpirits from time to time diſtilled; 
and eight other ſurveyors of the ſtocks of brandy, He. 
which are reckoned as belonging to the diſtillery. 


Under theſe ſurveyors there are abundance of gaugers 


or ſurveying officers. 

London, c. as to the guter on candles, ſoap, 
printed linens, and paper painted, ftarch, wire, and 
plate, Fc. are under the four general brewery 
ſurveyors; beſides which there are eight under-ſur- 


veyors of theſe duties, and under them abundance 
of gaugers and ſurveying officers. 

Ihe reft of the kingdom including Wales is divided 
into n e as after. mentioned (o). 


Sect. 4. Collector. 


THE, province of the colledtor comprehends foreral 
diſtricts, within each of which there is a ſuperviſor 


under his inſpection. The collector is to go his 


rounds every ſix weeks, and in the intervals to aſſiſt 
in proſecuting offenders before the juſtices: to peruſe 


the ſuperviſor's diaries; and where he finds an offi- 


cer is complained of, to examine him and the ſuper- 
viſor, and having heard both, to write in the mar- 


gin his opinion of each fact: he is alſo to ſee how 


the ſuperviſors and officers of his colleCtion perform 


their duties; to tranſcribe into his book, from the 


vouchers, the charge on each particular perſon i in his 
collection ; and every fix weeks to go his Fe! Viz, 


(o) Gilb. 3 295. 
| to 


9 


0 , We Eu? k 7 
4 * 4 
\ 5 x 


JJ 15 


to the exciſe- office, in every market-town, in his col- 
lection, and receive the duties due from each perſon 
therein; and either proſecute, or order the ſuper- 
viſor to proſecute, the defaulters, till the arreats are 
aid, | . | 3 pf . 
The money he thus receives is not to remain in his 
hands until the round is over; but as he receives, ſo, 
from time to time, he is to remit ; and, at the end of 
the round, to remit the balance of his account. 
In caſes where perſons are at liberty to export 
goods ſubject to exciſe duties, they are required to 
make proof on oath or affirmation that the duties 
have been paid or ſecured; which oath or affirmation 
the collector who receives the duties is required to 
adminiſter ; and to give to ſuch perſons, gratis, a 
certificate of the goods, weghts, and duties paid. 
And it often happening that the collectors are abſent 
from home, in the execution of ſome other part of 
their duty, at the time when applications are made 
for this purpoſe, the commiſſioners have power to 
appoint ſome other perſon to take ſuch oath or 
affirmation in his abſence, and to grant ſuch certifi- 
e IE TOES 
The colleQor will do well to obſerve that all goods, 
materials, preparations, uten/ils, and veſſels in the 
cuſtody of any manufacturer, or elſewhere for his uſe, 
in any exciſeable goods, are able for all duties in 
arrear, in reſpect of ſuch or the like goods manu- 
factured by him; and alſo for all fines, penalties 
and forfeitures, incurred by him, or any other perſon 
uſing any warehouſe belonging to him, for any of- 
fence againſt any act for thoſe duties; and ſuch fines 
may be levied, and proceedings had, in relation to 
ſuch goods, as if the debtors or offenders were the 
true owners thereof. 28 G. 3. c. 37. / 21. 

Where a dealer rendered a falſe account, to the 
colleQor; of the quantity, the court adjudged that the. 
penalty ſhould be not upon the whole quantity of 

1 5 | goods, 
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poods, but upon the difference of that given in and 
that in hand (y. eb Nr ᷣ ao. 
But the treaſury may compound for any debts in- 


curred for cuſtoms, or other duties, on goods clandeſ- 


tinely imported—and, on payment of the compoſition 


money, may diſcharge the remainder ; and pay the 


compoſition to that branch of the revenue to which 
it belongs. 12 G. 1. c. 25. /. 32. | g 
An exciſeman, being conſidered as a public officer, 


is not, in that capacity, an object of the bankrupt 
laws: yet, if he trades, he makes himſelf ſubject to 


them (29. 


For facilitating the | payment of ſeamen's wages 
and” bounties — If ahy commiſſioned or warrant 


naval officer entitled to half-pay, or his widow, or 


other perſon entitled to receive half-yearly, or an- 


nually, any penſion on the ordinary eſtimate of the 
navy; or if any widow, parent, or child of any naval 


officer, ſeaman, or marine, flain in fight with the 
enemy, and entitled to the king's bounty, payable 
by the treaſurer of the navy, ſhall be deſirous of 
receiving the ſame of the officers in this act named, 


of whom the collector of exciſe is one, near the place 


of their reſidence; they may apply at the time of iſ- 


ſuing ſuch pay or penſion (of which notice ſhall be 


given by the commiſſioners of the navy in the London 
Gazette) or at the time when they are entitled to ſuch 
bounty, by letter to the treaſurer of the navy in Lon- 
don, to have it paid by ſuch officer as they ſhall ſpeci- 
fy, accompanying the letter with the uſnal affidavit 
and other vouchers uſually produced. 35 G. 3. c. 94 


4. 20. 


The treaſurer of the navy is then to examine ſuch 


8 applications, and tranſmit the liſt of them to the com- 
miſſioners of the navy (/ 21.) who are to examine the 


ML HOT" claims, 
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Cult. 1.1 2 Superviſor V#/or. | | 17 
claims, and acquaint the treaſurer of the ſums to be 
received, who is to make out two remittance bills, 
duplicates, for the amount 7 to the claimants 
by ſuch aforefaid officers, of whom the collector of 
exciſe is one, ſigned by a commiſſioner of the navy, 
and atteſted by the perſon who is to arrange the 
vouchers. One bill is to be tranſmitted to the perſon 
to whom payable, and the duplicate to the perſon to 
whom addreſſed; and on his producing the ſame to 
the perſon to whom addrefled, within ſix calendar 
months from the date, and being ſatisfied of the iden- 
tity of the payee, the amount ſhall be paid without 
fee. It is then to be tranſmitted to the commiſſioners 
of the navy, who will repay the ſame: but if not 
produced within that time, the colleQor is to return 
the duplicate to the treaſurer of the navy. /. 22. 
If the collector, c. has no money in hand, he 
is to indorſe the duplicate tendered to him, with the 
cauſe of delay, and appoint ſome future day within a 
month for payment. —Penalty* of 50 J. for wilful 
delay. /. 23. . 5 
| by ail bodily infirmity ſhall prevent them attend- 
ing the colleQor, c. in perſon, the ſame ſhall be cer- 
tified by the miniſter and churchwarden or elder of the 
pariſh ; or the phyſician, ſurgeon, or apothecary at- 
tending them: the amount may then be paid to their 
order in writing, and, on their indorſing a receipt on 
the bill, witneſſed by the receiver. /. 4. 


'» SeQ.-5. Superviſor, 1 

- HISbuſineſs is to be continually ſurveying the houſes 
and places of perſons within his diſtri& liable to duties, 
and to take, and in their books to enter, accounts of 
what he finds in operation; and likewiſe to ſee whe- 
ther the officers duly make their furveys, and make 
due entries thereof in their books and in their ſpeci- 
men papers. Each * or ſuperviſor is in his 
: | _ = = Sl. 
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Officer, (Parr I. 


n day 
and part thereof; and alſo to ſet down the behaviour, 
good or bad, the diligence or negligence of the ſeve- 
ral officers of his diſtrict; and at the end of every ſix 
weeks to draw out a diary of every day's buſineſs, 
and of the remarks made each day of the ſeveral offi- 
cers in his diſtri, and to tranſmit ſuch diary, at the 
end of every ſix weeks, to the chief office (7). 

Each commiſſioner peruſes a proportion of theſe 
diaries; - and when he nieets with any remarkable 
complaint againſt any officer, he communicates it to 
the reſt, who thereupon come to an agreement, either 
to =dmonilh. reprimand, reduce, or diſcharge. For 
ſmall faults, officers are admonithed ; for great ones, 
reprimanded ; for greater, reduced : but for the 
greateſt, they are diſcharged. The commiſſioner 
who peruſes the diary, writes in the margin the 
word as agreed on by the board. 
Theſe diaries, after having been thus written upon, 
are delivered to the clerk of the diaries, who, in 
a book called the reprimend-book, places the admoni- 
tions, 5c. to each officer's account, and writes every 
offender word thereof; which book is reſorted to 
upon diſcovering new Faults; - and if it is there found 
that the officer has before been admoniſhed and re- 
primanded ſo often that there are no hopes of his 
amending, he is then diſcharged. - 
This book is likewiſe reſorted to when application 
is made for advancing or preferring an officer into a 
better poſt. - Frequent admonitions or reprimands 
are a bar to preferment, unleſs they are of old ſtand- 
ing; but if for the three years laſt he ſtands - pretty 
clear of : e thole at elder m are not much re- 
garded(/). 


e Gilb, Racer 3. 5 0 155 Bl | 
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"TUE gauger, or forveying officer, eines : 
the exciſeman, is conſtituted by the commiſſioners, 
under their hands and ſeals (?); and is under the 
immediate inſpection. of the ſuperviſor. e is a 
gauger in every outride and foot-walk. | | 

Every perſon, previous to his entering: upon this 
office, muſt procure a certificate that he is above 
twenty- one, and under thirty years of age; that he 
underſtands the four firſt rules of arithmetic; that 
he is of the communion of the Church of England; : 
how he has been employed, and what buſineſs he 
Has followed; that he is not incumbered with debts ; 
whether ſingle or married; and, if married, how 
many. children he has; for if he has above two, he 
cannot, by the rules of the office, be admitted, 

He muſt alſo nominate twoperſons tobe his ſureties; 
and it muſt be certified that they are of ſufficient 


ability, and that the certificate is of his own hand- 


writing. Such certificate, written by him, muſt be 
ſigned by the ſuperviſor of exciſe where the party 
applying lives. At the foot of this certificate muſt be 
his affidavit, that neither he, nor any elſe (to his 
knowledge), have directly or indirectly given, or pro- 
miſed to give, any treat, fee, gratuity, or reward for 
his obtaining, or ende avouring to obtain, an breer | 
for his being inſtructed. + 

When an order for inſtructing i is granted, it is WY 
rected to an experienced officer, who receives ſuch 
perſon as his pupil; and the like books as officers 
have, being. delivered to ſuch pupil, he goes with, 
and attends: the officer who inſtructs him, and takes 
ſurveys, and in his own book makes the like en- 
tries as if he was an officer, until the inſtructor cer - 


(t) 12 Car. 2, c. 24. 7. 15 Car, 2, c. Hefe 10. 
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 tifies that he is fully inſtructed. After he is thus 
certified for, and until he is employed, he is called 


an expectant, being to wait till a vacancy happens. 
At firſt he is employed only as an ant, at ſuch 


a place where buſineſs happens to be more than ordi: 


nary. But ſuch afliſtant has the like commiſſion as an 
officer, and by his conſtitution is an officer: but his 


not having ſo much falary as an officer, occaſions the 
calling him an afſfant (9). „ 
- Beto 


re he enters upon his office he takes an oath, 
beſides thoſe already mentioned, before one juſtice of 
the peace, to take and compute the juſt contents and 
gauge of all coppers, fats, tuns, backs and coolers, 
and all other brewing veſſels of that nature, belonging 


to all brewers of beer or ale Cor exciſeable liquors ] 


for ſale; and to deliver under his hand, a copy of 
the contents of ſuch veſſels to the commiſſioners, and 
another copy to the brewer Cor diſtiller], which copy 


ſhall anſwer the meaſures then uſed by the exciſe ſta- 


The chief of the duties now under the manage- 
ment of the commiſſioners being the exciſe' upon 
liquors,” beer, ale, ſpirits, ſtrong waters made by 
diſtillers, cyder, perry, mead and vinegar; and the 


charges to be made in reſpect thereof being beſt aſ- 
_ certained by gauging; the officers employed to take 


ſuch accounts, and to make ſuch charges, are called 


 gaugers, or ſurveying officers : and though ſome are 
employed about one ſort of duty, and others about 
another, yet, by their commiſſions from the commiſ- 


fioners, every one is conſtituted and appointed 2 
gauger and officer, not only of the exciſe, but of all 


the other duties under the management of thoſe come 


miſſioners: ſo that without granting any new com- i 
miſſion, ſuch officer may be removed from one ſort 
of duty to another, as may happen to be requiſite: 


/ 


(0) Gilb, Excheq. 294. (4) 15 Car. 2,c 11. f 5. 


Cn, TJ - © Gaye, „ 


or that if by accident he meets with any fuſpicion of 
a fraud in any other duty, not then immediately un- 
der his care, he may be fully empowered to enquire 
into and make a full diſcovery thereof () ). 
Ihe firſt ſtep is the charging the parties with theſe 
duties; which is performed by the gaugers or ſurvey- 
ing officers, who are continually goin g to the brew- 
houſes, malt-houſes, and other houſes and work-houſes, 


of the perſons under their ſurveys; and each officer | 


has a particular book for each duty, with the 
names of the ſeveral perſons under his ſurvey entered 
therein, —When he comes to a brewhouſe, Mc. he 
firſt ſets down in his book, and in a ſpecimen paper 
(always remaining at each houſe), the minute of his 
coming thither; and if he finds nothing in operation, 


bs then he writes /i/ent; but if he finds any thing in 


operation, he, by gauging or otherwiſe, takes an ac- 
count thereof; and immediately minutes down in 

his book, and alſo in the ſpecimen paper, the account 
ſo taken: and in like manner proceeds to and at the 
next houſe under his ſurvey, and ſo goes on for a 
_— in London, and for ſix weeks in the coun- 

| by the end of every month or ſix weeks, every offi- 
cer, from the accounts fo entered in his book, draws 
out an account of the reſpective times of brewing. or 
of making malt, or candles, c. ©. by each reſpeQive 
perſon under his ſurvey, and of the reſpective quan- 
tities thereof; putting the reſpective accounts of the 
ſeveral brewers under his ſurvey in one paper or ac- 
count by themſelves, and the reſpective accounts of the 
ſeveral maltſters under his ſurvey in another paper or 
account by themſelves, and ſo of the reſt ; and hav- 
ing ſo done, theſe accounts ſo drawn from the books, 
being therewith compared and examined by the offi- 
cer and his furveyor or ſuperviſor, are ſigned by both 
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VV Bgè» enoned” 
of them, and are then called the brewery voucher, 


or the malt voucher, &. C 
Theſe are the reports or returns of the officers 
mentioned in the exciſe acts, and which, by the ſaid 
acta, are declared to be charges on the reſpective per- 
% to- dunes, od oi HT ⁵ 
The produce of theſe duties depending ſo much on 
the officers entries in their books, and on the vouchers 
drawn from ' thence; theſe books, after making 
ſuch vouchers, are ſent up to the examiners at the 
chief office, to be there compared with the vouchers, 
which are alſo ſent thither ; and if, upon ſuch exami- 
nation, any omiſſion or error is found, the ſame is 
reported to the commiſſioners, who order the ſupervi- 
| for, or officer, or both, to be either admoniſhed, repri- 
manded, or diſcharged, as the nature of the fault 
requires. But, to prevent as much as poſſible any 
ſuch omiſſion or error at great brewhouſes, either in 
London, or any other place where there are conſider- 
able brewers, ſeveral officers are appointed to attend 
and take accounts at the ſame brewhouſes, and to fol- 
low one another at certain hours in ſucceſſion one 
after another; ſo that each following officer's ſurvey 
is a check upon the preceding officer's ſurvey: for 
all their books being produced when the voucher is to 
be made up, the ſurveyor thereby ſees the ſeveral gauges 
and accounts taken by each officer in ſucceſſion one 
after another, and thereby diſcovers if any have been 
negligent, or have taken wrong gauges or accounts. 
To prevent frauds at ſome of the very great brew- 
- houſes, the officers in ſucceſſion relieve one another 
day and night, one not going off till another comes 
on; ſo that, the year round, in ſome great brewhouſes, 
one officer or another is attending day and night; and 
in. caſes of ſuſpecting conſiderable diſtillers, the like 
- precaution is uſed as to them. 8 
Theſe vouchers for the London brewery, diſtillerr, 
and candle, &c. duties, when thus made up, exami- 
| SR — nee 


— 


— 


b „ og 


ned and ſettled, are delivered in at the chief exciſe 
office, to the reſpective accountants there, of thge 
drewery, diſtillery, candles, &c. who make entries of 
the charges made upon each particular perſon, to be 
ready againſt he brings his money to the chief. office, 
where it is to be paid to the caſhĩi er. 
Vouchers made up in the country, in the ſame man- 
ner by the officers and their ſuperviſor, are delivered 
to the collector, who every ſix weeks comes to the 
exciſe office in every market town in his collection, 
there to receive the duty of each perſon indebted for 
duty, who, by the exciſe acts are not to go farther 
than the next market town, to pay their duties; theſe: - 
vouchers, being entered in the colleQor's book, are ſent 
up to the chief office, to cheque the colleQor's account. _ 
For further ſecuring theſe duties, the exciſe acts re- 
quire perſons liable thereto to charge themſelves, by 
making, at the next exciſe office, monthly entries of 
their liquors and commodities chargeable with theſe 
duties; and ſuch entries arg conſtantly made at the 
chief office, by all perſons within the limits thereof 
liable to duties: but the duties of many in the coun- 
try ww, very inconſiderable, and they often living 
remote from the exciſe offices, and many of them 
being illiterate and not capable of writing, theſe ſorts. 
of entries in the country are not aften infiſted on. 
But the entries or notices of the names and places 
of abode of the reſpective perſons liable to theſe 
duties, and of their reſpective workhouſes, ſtore- _ 
houſes, &c. and other utenſils uſed in and for the 
liquors, or other commodities liable to duties, 
_ ought never to be omitted, ſays chief baron Gilbert, 
without being feverely puniſhed (aa). e Oh 
In town, all the common brewers make their en- 
tries according to the ſtatute, and pay the duties 
within a month after; and theſe entries are chequed by 
fuch gaugers as the commiſſioners appoint. 


(aa) Gilb. Excheq. 299. 


8 In : 


3 = * * 


r > = oh BS; — wee bo LH Lf. e 8 
eee eee e OTC 
2 . 1 : > Bec — . 2 7 — ITS — 8 


pong ml 
2 
— 


n _— 


a" 44 


9 j! 1 * 
g ; 
, BS | 6 
* 1% 8 
1 4h dl 
— _ 
* ky 
4 44 
A 7% 4 
5 14 
| * 1 = [ 
F Me! 
l 6 *,*3 
. 
os N 
. 
A* vj 
1 
qi * ) 
4 , „ 
4 * 
1 7. Ul! 
£0 7] 
| ar 
r 
4 ug 
= . 
3 
149 ©. 
r 
4 * | 
« 7.7 8 1 
22 19 
. 1: hates 7 
_ 
Aa % 
4 13 
*. 2 
: . 
. 
7 £ 
Fl 
11.2 
7 & 165 | 
» a } 
* x 
_ 
| { © 
\ 4 . | 
* 
wy 7 : | 
- - 4 { 
: 
ESE | > 
"4. a 
r 
7 , i ; 
1 ne. 
"x i 
£ . "4 
—_ 
NF 1 
+> 
_ '- b 
4 r 


—_—_ 
CTY U 
7 i 
:,% 
_ »*7. 
\ . By 
©, WY 
* N 
5 
71 
1 


_ 12.4. 
_ 
Wd p 
£8 
4 - BY 


- ot 
BS |: 
x . 
„ 
14 
12 
» N. 
7 
43 7 f 4 
C8 in 
ms - 
» IF 
_ 


.- IK 
oy | 
= 
N 10 
= 
LES * 


1 4 


„ „„ eee , 


n 
ay W * 3 
& 5. 2 ; 3 


/ 


=_ _ Officers, xaar !. 


In the country they have now no ſub· commiſſioners, 
but in every diſtrict there is a gauger, colleQor, and 
fuperviſor; there is a foot gauger in market towns, 
and riding gaugers for ale-houſes in the country; the 
alèhouſe-keepers in the country do not make entries, 
except at firſt only when they ſet up to brew; and the 
office keepers at the market towns put ſuch notice 
of their ſetting up to brew upon a file: and the rea- 
ſon is, becauſe it would be an intolergble trouble for 
the alehouſe-keepers, who live at a great diſtance, to, 
come to the market town to enter every brewing z 
therefore they give in their entries to the gaugers, and 
the gauger and ſuperviſar both return them under 
their hands. Ht, % 2 bs Of RPE, 

Upon theſe the. collector receives the ponents, 
and keeps a book, both of the payments and returns ; 
and the original return is given back to the ſupervi- 
. for, wha tranſmits it to the commiſſioners, to charge 
the colleQors, who remit the money to the receiver 
general. TC | ee, # 

The ſuperviſor viſits the gauger, and each gauger 

is to keep a book of his hourly viſitations to the ale - 
houſes, and leave ſpecimens of the hour of ſuch viſit. 
ation of each alehouſe, in order that he may be char. 
ged by the ſuperviſor ; any ſuperviſor. may interfere 
with another's juriſdiction, in order to keep one 
another on the watch (565), . 5 

It may be here obſerved, that all goods and com- 
modities for which any duty of exciſe is impoſed, 
and alſo all materials, preparations, utenſils and vel- 
ſels in the cuſtody of the makers or manufacturers, or 
of any perſon in truſt for their uſe, are liable to the 
duties in arrear from them, and to all fines and for- 
feitures by them incurred relating to their trade in 
reſpect of ſuch or the like goods made or manufac. 
tured by them; and the ſame may be levied upon 


(3b) Gilhert's Excheq. 256, 


them, 


them, as if the debtors or offenders were the true 
owners thereof, 28 G. 3. c. 37. .. 2 . 
The gauger's numerous other duties will be parti- 
eularly defined, under the heads of Survey, in the feveral 
diviſions of the ſecond part of this work, 


THE commiſſioners, farmers, or ſab-commiſlion. 
ers, in each county, appoint, under their hands and 
ſeals, ſuch perſon as they ſhall think neceſſary in 
every market town, to be there on market days, in 
ſome known and public place, for. receiving entries 


his duty ;; and his name being publiſhed at the next 
market day after his appointment, he attends there, 
and is to keep an office open from nine till twelve, 
and from two till five o*clock, | 
Penalty for ' negle@ in commiſſioners, as well as 
officer, 10/. half to the king, and half to the infor - 
mer, to be ſued far in any court of record at Weſt 
mier. 3 © | PORN. 
Perſons coming to market and tendering entry and 
payment of duties, and being able to prove ſuch ten- 
der by the oath of one ſufficient witneſs, ſhall not be 
liable ta any penalty for ſuch weekly or monthly 
entries or payments as ſhoyld have been made or 
paid on ſuch market day. 15 Car. 2. c. 11. fe 10. 
I) be clerk of the market has not power to eſtreat 
fines and amerciaments otherwiſe than as a franchiſe; 
and it is more reaſqnable that he ſhould bring the 
ſtandard with him, than. that the people ſhould 
follow him, or attend at any place out of the 
market, Salk, 327. 1 : | 
Officers of excile are alſo to be appointed in like 
manner, for making entries, payments, &c. in Hohy- 
bead, Newborough, and Llanerchithmeth, in Angleſea, as 
well as in Beaumpris 1W,& M. ſt. 1. c. 9 4 


and duties of exciſe, and performing all other acts of _ 
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Theſe office-keepers receive, file, and keep all en- 
tries of perſons within the limits of their offices; of 
their reſpective names, and places of abode; of the 
reſpective trades or buſineſſes they follow; of 
the ſeveral workhouſes, warehouſes, ſtorehouſes, cel- 
lars, rooms, and places; and of all the utenſils they 
reſpectively make uſe of in their trades, &c. Were 
it not for ſuch entries as theſe, perſons in bye-places 


might carry on trades without officers knowing any 


thing thereof, or even charging them with the duties 
they ought to pay. Therefore the omitting to make 
ſach entries as theſe may be ſeverely puniſhed ; 
but the traders omitting to charge themſelves, by 
making monthly entries of their reſpective goods and 
commodities in the country, is not (as before is ſaid) 
often inſiſted on. (cc) © . 


/ 


: See, 8. Permit Officers. 


4 BY 23 . 3. e. 70. the commiſſioners are ta 
provide moulds and frames for making the paper ta 


be uſed for permits, having the words Exciſe 
Office viſible in the ſubſtance of the paper; and 


plates engraved, with marks, ſtamps, and devices, as 


they ſhalt direct, which may be altered as they ſhall 
fee occafion; and all permits for removal of excife. 
able goods are to be printed, ſtamped, and marked, 
by ſuch plates, on ſuch paper, with the words 


* Exciſe Office viſible on the ſubſtance, and made 
and engraved by ſome perſon to be appointed under 
their hands and ſeals: and the paper and plates are to 


be kept by ſuch officer as they ſhall appoint for keep- 
ing the fame; and the officer for printing permits is 
not to print, ſtamp, or mark any paper whereon any 
permit ſhall be ſo given, but on paper ſo provided 


having the words © Exciſe Office” viſible &c. / 8. 


Ce) Gib. Excheq, 3ey · 
- ; Any 


— 


Any perſon, not ſo authoriſed, making, or know- 
ingly aſſiſting in making, or having in his cuſtody, 
without lawful excuſe (proof whereof ſhall lie upon 
himſelf), any frame, mould, or inſtrument, for making 
any paper, with thoſe- words viſible in the ſubſtance; 
or by any art, or myſtery, ſhall cauſe the words 
_ « Exciſe Office?” to appear viſible in the ſubſtance 
of any paper; or engrave, caſt, cut out, or make 
any plates, or other thing, with any mark, ſtamp or | 
device thereon, to reſemble any mark, ſtamp. or de- 
vice uſed by the commiſſioners of exciſe for making 
permits to accompany exciſeable commodities, ſhall 
5 guilty of felony, and ſhall ſuffer death without 
Any perſon counterfeiting or forging permits, or 
knowingly giving, accepting, or receiving any falſe 
or untrue permit with any exciſeable commodity, or 
fraudulently altering or eraſing any permit after 
granted by rhe proper officer, or knowingly publiſh- 
ing or uſing any permit ſo counterteited, forged, 
falſe, untrue, altered, or eraſed, ſhall forfeit, in lieu 
of any former penalty, 500. to be fued for in any 
court at We/tmin/ter, or Exchequer in Scotland, ſ. 10. 
Upon any action at We/tmin/ter, or in Scotland, for 
this penalty, a capias ſhall in the firſt proceſs iflue, 
ſpecifying the penalty; and the defendant ſhall give 
ſufficient bail, by natural born ſubjects, perſons na- 
turalized, or denizens, to the perſon to whom the 
capias ſhall be dire ed, to appear to anſwer the ſuit; 
and at his appearance give ſufficient bail in court, by 
like perſons, to anſwer the penalty in caſe of conviction, 
or yield his body to priſon. ſ. 12. 25 
Officers of exciſe, or of other inland duties, deli- 
vering out any permit, having the words © Exciſe 
Office viſible in the ſubſtance thereof, before or 
after the ſtamp or mark be printed rhereon, or be- 
fore filled up, according to a requeſt note from any 
dealer; or granting any falſe or. untrue permit for 
3 | removal 
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true permit, or 
done directly or indirectly, is guilty of felony, and 
mall be tranſported not exceeding ſeven years. / 11. 


28 . 2 7 * 5 , ert. 


[Parr ' Þ 


removal of exciſeable goods, or making any falſe or 
untrue entry in the counter part thereof, or know- 
ingly receiving any exciſe commodity into ſtock of 
any dealer, e nn in with any falſe, forged, or un- 


owingly ſuffering the fame to be 


James Wortly was convicted on this clauſe, at the 
Old Bailey Sefjions, January 6, 1787. Ces. 
Dealers in exciſeable ' commodities, in order to 
fecure great quantities clandeſtinely imported from 
being ſeized as forfeited, frequently took out permits 
for the removal of them, but in reality did not remove 
them, but uſed the permits for ſecuring alike quantity 
clandeſtinely imported from being ſeized ;—Where. 


| fore it is enacted that, if any one take out any per- 
mit, and do not within the time limited therein re- 
move the goods as thereby allowed, or, in default of 
removal, do not before the expiration of the time 


return the premit to the officer from whom it was 


had; then, for every gallon of ſpirits, and every pound 


weight of tea, coffee, or cocoa nuts mentioned in the 
pe mit, and not ſo removed, he ſhall forfeit treble the 
value, to be eſtimated at the higheſt price of the arti- 


cle at the time of forfeiture ; and if the permit be not 


returned, and if on taking account of ſtock there do 
not appear a ſufficient decreaſe to anſwer the removal, 
then the dealer ſhall forfeit the whole quantity not ſa 
removed, to be ſeized by the officer for the king's uſe; 
and no perſon is to have a permit from any officer 
for removal of Pan without ſpecial directions in 
writing by himſelf or his known ſervant, on penalty of 


Fol and in default of payment impriſonment for three 
months without bail, 11 G. 1. c. 30. / 10, | 


Theſe proviſions were evaded by obtaining permits 
under pretence of ſending goods to diſtant. parts, to 


continue longer in force than neceſſary for the remo. 


val; and, inſtead of removal directly, by uſing theſes 
55 | „ „ "NS 


. 


permits for protecting ſmuggled goods: and the au- 
thority of the officer to limit the time for removal was 
alſo called in queſtion. To remedy which, the officers 
are empowered to expreſs and limit, as well the time 
for which ſuch permits ſhall be in force for removing 
and ſending away ſuch goods out of the ſtocks of the 
perſon taking out the permit, as alſo the time within 
which the ſame goods ſhall be delivered and actually 
received into the ſtocks whereto they are ſo permitted 
to be ſent; and if the goods are not ſent away or the 
permit returned within the time, then the dealer ſhall 
forfeit treble the value according to 11 G. 1. c. 30. 
J. 10. laſt mentioned; and if the goods ſhall be ſo re- 
moved, but not received into the ſtock of the perſon 
to whom ſent within the time. ſo limited, they ſhall _ 
be deemed goods removing without any permit, and, 
as ſuch, are ſeizeable. 21 G. 3. c. 55. f. 27. 
But if the goods are delayed and ſhould be prevented 
from delivery by accident or neceſſity, then the court 
or juriſdiction where any information may be brought 
for condemnation of any ſeizure . thereof, ſhall, on 
proof of ſuch accident or neceſſity, reſtore the oi 
to the owner. 1 . „ 
Penalty for aſſaulting any officer herein 564, half to 
the crown and half to the perſon fuing. { 45. 
I ̃ be further regulations for permits which apply to 
particular exciſeable commodines, are to be found un- 
der their reſpeQive heads in the ſecond part. 
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8 DUTIES. OF OFFICERS. As 


* , Be e 


Ax fame oath is preſcribed by 12 Car. 2. c. 24. 


1-8, for all officers of exciſe upon their en- 
trance into office, as that for the commiſſioners already 
ſtated ; and they are alſo required, under penalty of ol. 


per month for neglecting it, by 1 5 Car. 2. c. 11. /. 27. 
(fee allo 1 G. 1. f. 2. c. 13. amended by 2 G. 2. 
c. 31. and 9 G. 2. c. 26) within fix months after 
their admiſſion, to take the oaths of allegiance and ſu- 


premacy, as recited in 1 W. M. c. 1. J 5. the oath 
of abjuration as recited in 6 G. 3. c. 53, and ſubſeribe 


the declaration againſt tranſubſtantiation as recited in 


25 Car. 2. c. 2. /. g. at the quarter ſeſſions (a), and 
to receive the lord's-ſupper ; and alſo to cauſe a cer- 
tificale of the taking ſuch oaths and making ſuch ſub- 


ſeription, &c. to be entered with the auditor of exciſe. 


All inferior officers, whether ſub- commiſſioners, col- 
lectors or others, employed in the exciſe, who have 
been legally conſtituted by any commiſſion under the 
great ſeal, or by commiſſion granted to any chief com- 
miſſioners of exciſe, remain in office notwithſtanding 


the death or removal of any commiſſioner by whom 


they may have been ſo conſtituted, or any alteration or 
other determination of the commiſſion, until the au- 


The officers empowered to charge the duties on 


© glaſs, hides, ſkins, hops, paper, printed goods, ſoap, 


— 


% 


; (a) 2 Bur. 292, 306. 4 Bur. 2132. 
3 . >. Bra 


„ „ 6 8 auf? / 


hw 


* 


thority or conſtitution of ſuch inferior officers is revo- _ 
Ked by the commiſfioners. 7 8 P. 3. c. 30. /. 30. 
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Cn. II. I Searches and Seizures. 31 
ſtarch, wire, may be ſworn for the faithful execution 9 
of their office, by any of the commiſſioners of exciſe, 
or by any juſtice of peace, who ſhall give the officer a 
certificate thereof. 19 G. 2. c. 12. /. 10-9 Ann, 

c. 11. 45 —9 Ann, c. 12. þ. 12—21 G. 3. c. 24. 

. 1410 Ann, c. 19. J 76. ,. 13 — 10 Ann, c. 26. 
1. | And the commiſſioners for the inland duties, or 

major part of them, are authoriſed to appoint proper 
perſons, who are empowered to adminiſter oaths or 
affirmations to the ſellers and dealers in coffee, tea 
and chocolate, reſiding within the bills of mortality; ET. 
and the collectors and ſuperviſors of exciſe are em- 

powered to adminiſter the ſame in their reſpective col- 
lections or diſtricts in all other parts of Great- Britain. 

= > G. 1. c. 30. /. 11. i . „ 


Sect. 2. Of Searches and Seizures of Goods. 


II was intended in this place to ſtate, from the 
ſtatutes and authorities, the general duties of officers 
of exciſe, with their powers and privileges; but it 
was found impoſſible to bring the whole into one 
view; becauſe they are fo conſtantly branched into 
the ſeveral heads of exciſeable commodities, wr each 
of which their official conduct will alſo appear by - 
the ſtatutes. and caſes there mentioned. And to 
theſe heads of the ſubje& the reader muſt have re- 
courſe for what general matters he does not find 
here, and to which the Index will guide him. 
By ſtatutes 8 Ann, c. 9 — 10 Ann, c. 19. /. 12, 
and ſeveral ſubſequent ſtatutes for ſecuring the du- 
ties of exciſe, and for ſuppreſſing ſmuggling and frauds 
| upon the revenue, various acts are authoriſed to be 
| done by the officers, by entries and ſearches, as well- 
in the night-time as in the day; and when in the 
- night-time, in the preſence of a conſtable, or other 
officer of the peace; and ſometimes, though very 
of | | | 8 rarely, 


32 Due 9 Un. [PAur l. 
rarely, without one. But this implied duty of the 


1 peace officers was inſufficient to compel them to be 


aiding and aſſiſting in the meaſure authoriſed; and in 
conſequence of their refuſal, ſeveral acts remained 
undone, and the revenue was injured. It was there- 
fore enacted, That if, on due requeſt of any officer 
of exciſe, to any conſtable, headborough, or other 
miniſterial officer of the peace, to go along with him 
and be preſent at any ſuch acts, they ſhall refuſe 
where their preſence is neceſſary, they ſhall forfeit 
201, for every offence, half to the crown, and half 
to the informer. 11 G. 1. c. 30. . 31. 390 
This conſtable, or peace officer, muſt belong to 
the place, and not be merely an officer by reputation 
there, nor out of office; for in theſe caſes his inter- 
ference is a treſpaſs, and an action lies againſt the 
exciſe officer (6). © Ge 
Armed with this authority, and protected from 
obſtruction in the manner hereafter ſtated in Secſion 4. 
and veſted with powers ſimilar to thoſe of the officers 
of cuſtoms, the officers of exciſe are well encouraged 
to proceed upon their duty with firmneſs and alacri- 
ty; but ſhould never be unmindful that the ſame 
laws which for the - purpoſes of revenue have 
ſecured them from harm, ang inveſted the commil- 
ſioners with ſufficient authority to reward their zeal, 
have at the fame time raiſed barriers for the pro- 
tection of the people againſt the dangers of their 
fraud, and the temptations to their oppreſſion by 
any miſuſe of the —— powers dele- 
gated to their hands; and that if their conſtituents 
require their active vigilance, their fellow-ſubje&s 
have a right to their lenient and juſt impartiality- 
The more effectually to diſcover the running of 
prohibited goods, or goods liable to any duties of 
cuſtoms or exciſe, and inland duties, if any perſons 
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hall knowingly harbour, keep; or conceal, or permit 
ſo to be, any ſuch goods, whether they have or have 
not, or do or do not claim any property therein, ſhall 
forfeit for every offence the whole of ſuch goods, and 
treble their value, according to the reſpective price 
which the beſt ſort of ſuch goods bear at that time 
in London. 11 G. n A 
In the caſe of the King v. Hall the defendant had 
been convicted in treble the value of 5320 Jhs. of tea, 
upon an information :exhibited before two juſtices, 
ſetting forth, that the ſaid tea had been ſeized as for- 
feited for unlawful importation, together with the 
packages, c. and alſo 4. cart and two horſes uſed 
in removing them, &c. for that he the ſaid I. H. 
did “ knowingly harbour, keep and conceal, and 
_ © permit and ſuffer to be knowingly harboured, 
* kept and concealed, the faid tea, c. ſo unlawfully 
te imported; contrary to the form of the ſtatute, H. 
The cart, horſes, and tea were alſo by the ſame con- 
viction adjudged to be forfeited but the penalty of 
treble the value of the tea, which amounted to 
68 1 J. 75. 6d. was mitigated to 190 J. on 
_ » Upon. removal of the conviction into the court 
of King's Bench by certiorari, a rule was obtained to 
ſhew cauſe why the ſame ſhould not be quaſhed, the 
Juſtices having improperly proceeded. to convict the 
_ defendant in treble the value of the tea, for know- - 
ingly harbouring, c. without ſufficient evidence to 
warrant them in ſo doing. And upon ſhewing cauſe, 
the evidence appeared to be, That the witneſs, in a 
field about a quarter of a mile from the defendant's. 
houſe (and which field they all ſwore they believed 
to be in the defendant's occupation), ſaw two of His 
ſervants loading the tea in queſtion into a cart with 
two horſes, which one of the witneſſes likewiſe ſwore 
were the defendant's.” Another witneſs ſwore, “that, 
in a converſation with the defendant, he faid it was 
” EO ITED o 0, 444, unfortunate 
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unfortunate for him that his ſervants. had taken his 
cart and horſes without his knowledge.“ 


The defendant, upon being called upon to anſwer 


the charge, declared he knew nothing of his ſervants 
having the tea, but did not produce either of the ſaid 


two ſervants who were concerned in loading the 


dea into the cart, or any other evidenee whatſoever in 


proof thereof; nor did he prove that the duties 

chargeable upon the tea had ever been paid or le. 

cured, as by law they ought to have been. 
Upon ſhewing eauſe againſt the above rule, ſo 


much of the conviction as related to the penalty of 


treble the value of the tea, was quathed; but the reſt, 


as to the condemnation of the tea, cart and horſes, 


was adjudged good. 


5 


any ſuch goods prohibited, run, or pretended ſo to be. 


And, the better to detect and iiſcover the ſale of 


by the parties offering them to ſale, all ſuch goods, with 
their packages, ſhall be forfeited, and may be ſeized 


bythe parties to whom they ſhall be ſo offered to 
' - fale, or by any officer of the cuſtoms or exciſe. 


If ſuch ſeizure ſhall be made within the bills of 


mortality, the goods ſhalt bè lodged as aftermentioned 


within twenty. four hours after the ſeiaure, and if in 
any other place, then within forty-eight hours after the 


ſeizure ; viz. if the goods are prohibited, or liable 


only to duties of cuſtoms or import duties, and not 


able to any exciſe or inland duties, then they ſhall 


be lodged in ſome wareheuſe of the crown, under 
the care of ſome of the-officers of cuſtoms or import 


duties near the place of ſeizure; and if the ſeizure 
be made at any place too remote from any ſuck 


wWarehouſe, the goods ffiall be lodged in fome exciſe- 
office near the place of ſeizure: but if the goods are 
liable to any. exciſe or inland duty, then to be lodged 
in fore; exciſe office, or office Of inland duties, or 


other fafe place, under the care of an officer of exciſe, 


or of inland duties, near the place of ſeizure. 11 G. 1. 


MIO . 


Such 


Eras. II.] Soitches d Seizures of Oö. 33 
| F Such goods may be ſeized from the buyer by the 


Teller, or officer of cuſtoms or exciſe, and be lodged 
as above directed. 106ijʃ 4 3 

And the buyer ſhall forfeit the goods, and treble 
their value. / 21. FN 

But this is not meant that the buyer atid ſeller 
ſhall both forfeit, or be both proſecuted for the 
treble value of the ſame parcel of goods; but that 
the party, whether buyer or ſeller, or offerer to ſale, 
who with effect ſhall firſt proſecute the other for ſuch 


treble value, ſhall be acquitted of the forfeiture, or of 


proſecution for the ſame treble value. | 

And if ſuch proſecution be not commenced by the 
party ſeizing, within one month after the ſeizure; and 
be afterwards carried on fordetermining the forfeiture, 


then the warehouſe-keeper, or keeper of the office gf 


exciſe of inland duties; or; other perſons, where the 
goods ate lodged, may proſecute for the forfeiture. 


5. 8s" | 


If any perſon ſhall offet any tea, brandy,artack,rum; 
or other ſtrong waters or ſpirits to ſale, not having 


a permit; or if any hawker; pedlat, petty chapman, 


or any other trading perſon or perſons going from 
town to town, or to other men's houſes, and trad- 
ing either on foot, or with a horſe or horſes, or 


bother cattle; or otherwiſe, in Great-Britain, ſhall 


offer any ſuch goods to fale, although ſuch hawker 
ſhall have a permit; every perſon to whom the ſame 
ſhall be offered to ſale, may ſtop, arreſt, ſeize, and 
detain all ſuch goods, 'and carry them to the next 


_ warehouſe belonging to the cuſtoms or exciſe ; and 


bring the perſons ſo offering the ſame to ſale before 
any one juſtice of the peace, to be by him committed 
to priſon, and proſecuted for the penalties and for- 
feitures incurred for ſuch offence; and ſuch goods 


may be proſecuted in the name of the perſons who 


ſtopped. or ſeized the ſame; in like manner as if 
the gogds had been ſeized by any officer of cuſtoms | 
or exciſe. And after condemnation of the goods, 

Js . and 
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and commitment "of the offenders, the perfory ſeiz. | 
ing ſhall be entitled to one third of the groſs pro- 
| duce of the ſale, which the commiſſioners reſpectively 
are to cauſe to be paid; and, if the perſons ſeizing 
ſhall defire it, the commiſſioners may, in mean time 
till the goods can be publicly ſold, cauſe one ſhillin 
for every pound of tea and gallon of brandy ſo 
ſeized, to be advanced to them, upon a certificate 
under the hand of the juſtice; of the offender's being 
committed to priſon ; and after the ſale, the monies 
advanced ſhall be replaced out of the produce thereof. 
9 G. Bo K. 35. . 180 
| This ſtatute reſtrains kawkers from dealing in the 
| above articles, although they may have a general 
trading licenſe from 2 commiſſioners for hawkers 
and pedlars. | 
Officers of Aae are required to execute all the 

regulations, powers, and authorities thentofore given 
to cuſtom officers, relative to the exportation or re- 
landing of candles, leather, ſoap, hops, paper, paſte 
board, millboard and ſealeboard ; paper printed, 
painted or ſtained, to ſerve for hangings, and other 
ufes ; ſtarch, gold, or ſilver wire; bricks and tiles. 
25 G. 3: c. 74. .. 
Iheſe commodities, for which ks are paid, may 

be exported from any lawful quay in the lawful 
hours, to any foreign parts, by way of merchandiſe, 
provided the exporter give twelve hours natice- if 
within the limits of the Exciſe Office in London, and 

twenty- -four hours notice if in any other rm: of his 
intention to pack up, to the officer of exciſe ap- 
pointed for that purpoſe, who ſhall attend; and the 
ſame ſhall be packed up in his preſence, and ſecured 
With ſuch faſtenings, and fealed with ſuch ſeal or 
mark, and in ſuch manner as the commiſſioners ſhall 
direct ; and if any perſon open the packages, or de- 
face or - deſtroy the ſeal or mark, except the officer of 
exciſe at the port of exportation, he N 1 20 3 | 
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And the oſſicer ſhall take account of the kinds and 
quantities of ſuch goods, and return the ſame to the 
officer appointed at the port, without fee or reward. 
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If any perſon intending to pack them up, ſhall not 
begin and proceed to pack at the time mentioned in the 

notice, or within one hour after, hat notice is void, 

and freſh notice muſt be given; and alſo fix hours 
notice of the time and place of ſhipping, to the officer 
of exciſe at the place where the goods are to be 
ſfhipped, who is to attend and ſee them put on ſnip- 
board. And the exporter, before ſhipping, ſhall give 
ſecurity, to be approved by the commiſſioners, or 
perſon appointed by them, in treble the value of the 
duty intended to be drawn back, that the particular 
commodities ſhall be ſhipped and exported, and not 
be unſhipped, unladen, or laid on land, or put on 
board Any other ſhip or veſſel in Gr eat- Britain, 
ſhipwreck, or other unavoidable accident. excepted; 
which ſecurity the officer of exciſe of the port is 
to take in the king's name, and to his uſe: and the 
exporter, or his clerk: or manager, ſhall ſwear or af- 
firm, that he believes the duties to have been fully 
paid, and that the commodities are the ſame as de- 
ſcribed in the account ſent by the officer in whoſe 
preſence they were packed to the officer attending 
the ſhipping; which oath or affirmation the ſuperviſor 
or other officer appointed may adminiſter: and ſuch 
ſuperviſor or other officer, and the officer who attended 
the ſhipping, being ſatisfied of the truth thereof, ſhall, 
within one month after exportation, give to the ex- 
porter a certificate or debenture of the quantities 
and kinds of ſuch commodities ſhipped, and that all 
duties have been paid for the fame, and ſecurity 


| given before the ſhipping ; and ſuch debenture being 1 
produced to the collector of the port, he ſhall pay 
. or allow to the exporter a DRAW. BAck of the duties 


before paid, or ſuch part as may then be drawn back 
N e | an 


UL 


on ſaid goods; and if the collector has not mo. 
ney in his hands, then the commiſſioners ſhall pay the 
ſame out of ſuch duties as drawbacks on exportation 
of ſuch goods are payable by law. f 13. 
The officer attending the ſhipping; may, if he thinks 
it neceſſary, open or examine the goods at the port, 
that he may be ſatisfied: they are the ſame as de. 
ſcribed in the account ſent him by the officer preſent 
VVV 
And if, after the ſhipping-and giving ſuch ſecurity 
in order to obtain the drawbaek,; the goods ſhall be 
unſhipped, unladen, or laid on land, or put on board 
any other ſhip, ſnipwreck or ather unavoidable 
accident excepted, then, beſides the penalty of the 
bond, which ſnall he levied to the king's uſe, all ſuch; 
goods, or their value, ſhall he forfeited, and may be 
ſeized by any officer of cuſtoms or exciſe. % i585. 
Similar regulations are likewiſe given relative ta 
the exportation of ſilks and callicoes. For which, 
fee that eb in Prt )! oh 
This act does not extend to authoriſe any perſon 
to export any goods whatſoever to any foreign parts, 
nor to export in any manner howſoever, except as 
herein is provided; nor to entitle any perſon to any 
other drawback on the exportation, than ſuch perſons 
as might have ſo exported, or have been ſo entitled 
by law, before the paſſing chis act. F/ 22, 23, 24. 
A merchant abroad having packed up goods, by 
directions of the buyer in England, in a peculiar man- 
ner, and by a more eaſy conveyance of them without 
diſcoyery, in order to their being ſmuggled into this 
country, and knowing at the time that they were to 
be ſmuggled; cannot reſort to the laws of this coun- 
try to recover their value againſt the buyer, and ſo 
to aſſiſt himſelf in carrying ſuch a contract into exe- 
Cution; although he was not concerned in the riſk 
of importation (c): but where the contract and 


(e) 5 T. Rep. 600, | | ! 
0 . delivery 
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delivery of the goods are complete abroad, and the 
ſeller does no act to aſſiſt the ſmuggling chem into 
this country, ſuch a contract is valid, and may be 
recovered upon here (d); as in the caſe of Holman 
Vs Johnſon. . | 

Here the plangf, who reſided at, and was an in- 
habitant of Dunkirk, together with his partner, a 
native of that place, fold and delivered a quantity of 
tea, for the price of which the a&ion was brought, 
to the order of the defendant, knowing it was in⸗ 
tended to be ſmuggled by him into England; they 
Had however no concern in the ſmuggling ſcheme 
itſelf, but merely ſold this tea to him, as they would 
haye done to any other perſon, in the common and 

ordinary courſe of their trade. 
Upon zen aſſumpſit pleaded, and a vert for the 
plaintiff, and on a rule to ſhew cauſe for a new trial, 
in ſupport of the rule the illicit contract was inſiſted 
on, and Huberus 2. 538, 539 — 2 Bur. 1077, were 
cited Contra 4 Bur. 2069, 1 Black. 633. 

Lord Mansfield ſaid, There can be no doubt but 
that every action tried here muſt be tried by the law. 
of England; but the law of England ſays, that in a 

variety of inſtances with regard to contracts legally 
made abroad, the laws of the country where the Baſe 
of action aroſe ſhall govern, There are a great 
many caſes which every country ſays ſhall be de- 
termined by the laws of foreign countries, where 
they ariſe: but I do not ſee how the principles on 
which that doctrine obtains are applicable to the 
preſent caſe; for no country ever takes notice of the 
revenue laws of another. 

The objection that a contract is d or illegal, 
as between plaintiff and defendant, ſounds at all 
times very ill in the mouth of the defendant. It is 
not for his ſake, done that the objection 1 is ever 


IF 37. * VA 4 1 * 12 cop 344. | 
"IF: allowed; 
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g eed; but it is founded i in Rr principles of | 


policy, which the defendant has the advantage of, 


contrary to real juſtice, as between him and the 


plaintiff, by accident; if I may fo ſay. 19 


The principle of public policy is this: ex dolo mala 
non oritur actio. No court will lend its aid to a man 


who-founds his cauſe. of action. pon an immoral or 


illegal act. If, from the plaintiff's own ſtating, or 
otherwiſe, the cauſe of action appears to ariſe ex turpi 
cauſã, or the tranſgreſſion of a poſitive law of this coun- 
try, there, the court ſays, he has no right to be aſſiſted. 

It is upon that ground the court goes; not for the 
fake of the defendant, but becauſe they will not lend 
their aid to ſuch a plaintiff. So if the plaintiff and 
defendant were to. change ſides; and the defendant 
was to bring his action againſt the plaintiff, the latter 
would then have the advantage of it ; for where both 
are equally in fault, potior gt conditi? defendentis. 

'The queſtion therefore is, whether, in this caſe, the 
plaintiff”: 's demand is founded upon the ground of any 
immoral act or contract, or upon the ground of his 
being guilty of any ching which is prohibited by a 
poſitive law of this country ? 

An immoral contract it certainly is not; for the 
revenue laws themſelves, as well as the offences againſt 
them, are all po tivi juris. What then is the con- 
tract of the plaintiff? It is this: —Being a reſident 


and inhabitant of Dunkirk, together with his partner, 


who was born there, he ſells a quantity of tea to the 
defendant, and delivers it at Dunkirk to the defen- 
dant's order, to be paid for in ready money there, or 


by bills drawn perſonally upon him in England. This 


is an action brought merely for goods 151d and deli- 
vered at Dunkirk. Where then and-in what reſpe& 
is the plaintiff guilty of any crime? Is there any law 
of England tranſgreſſed by a perſon making a com- 


plete ſale of a parcel of goods at * and giving 
e for chem! ? | 
The 


. 
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The contract is complete and nothing is leſt to be 

done. The ſeller indeed knows what the buyer 18 
going to do with the goods, but has no concern in the 
tranſaction itſelf. It is not a bargain to be paid, in 
eaſe the vendee ſhould ſueceed in landing the goods; 
but the intereſt of the vendor is totally at an end, and 
his contract complete, by the delivery of the goods at 
Dunkirk. To what a dangerous extent would this go 
if it was to be held a crime? If contraband clothes 
are my eee. in France, and brought home hither; or 
if glaſs bought abroad, which ought to pay a great 
duty, is run into England ſhall the French taylor or 
the glaſs manufacturer ſtand to the riſk or loſs at- 
tending their being run into England ? '; Clearly not. 
Debt follows the perſon, and may be recovered in 
England, let the contract of debt be made where it 
will; and the law allows a fiction, for the ſake of ex- 
pediting the remed. 

Therefore I am clearly of dpinion,, that the random 
of theſe goods are not guilty of any offence, nor have 
they tranſgreſſed againſt the proyilivas of, any act of 

parliament. 

* am very glad the old books have W looked in- 

The doctrine Huberus lays down, is founded in 
jo ſenſe, and upon general principles of juſtice. I 
entirely agree with him. He Pons: the very caſe. in. 
queſtion, thus; 
Tit. de conflitu legum. v. 2. p. 539. «by certa 
loco. merces quadam probibite ſunt ; fi vendantur ibi, 
contractus eſt nullus. Veriim, ſi merx eadem alibi fit t 
| vendita, abi non erat interdicta, emptor condemnabitur, 

quia contractus inde ab initio validus fuit.”” _ 

Tranſlated it might be rendered thus: In Eu gland 
tea which has not paid duty is prohibited; and 5 ſold 
there, the contract is null and void : but if ſold and 
delivered at a place where it is not prohibited, as at 
Dunkirk, and an action 18 brought for the price of it 
in England, the buyer ſhall be condemned to pay the 

| | price, 
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price, becauſe the original contract was good and va- 
lid.“ He goes on thus: Verùm fe merces vendite in 
alter loco, ubi prohibitæ ſient, efſent tradendæ, jam non 
Neret condemnatio, quia repugnaret. hoc furi et conimodo 


 reipublice quæ merces prohibuit. Apply this in the 


ſame manner But if the goods ſold were to be de- 
livered in England, where they are prohibited, the 
contract is void, and the buyer ſhall not be liable in 


an action for the price, becauſe it would be an incon- 
venience and prejudice to the ſtate if ſuch an action 


could be maintained. 

The giſt of the whole turns upon this: That the 
colluſive delivery was at Dunkirk, If the defendant 
had beſpoke the tea at Dunkirk to be ſent to England 
at a certain price, and the plaintiff had undertaken to 


lend it into England, or had had any concern in the 


running it into England, he would have been an of- 
fender againſt the laws of this country; but upon the 


facts of the caſe, fromiqhe firſt to the laſt, he clearly 


has offended againſt nodaw of England: therefore let 
the rule for a new trial be diſcharged, The three 
other judges concurred. Holman v. Fohnſon. (e)) 

The ſame doctrine has been lately recogniſed at 


| Nif prits, Hil. 34 Gr 4 in a caſe very ſimilar to this, ij 
which was in A ſumpfit brought by the plaintiffs, who 


were foreign merchants living at Liſſe, to recover the va- 
Jue of a quantity of lace ſold by them to the defendant. 
The defence was, that the goods were contraband, 
purchaſed from the plaintiff for the purpoſe of being 
{muggled into England, which circumſtance was well 
known to the plaintiff, who for that purpoſe packed 
up the lace in a particular manner, for the purpoſe 
of more convenient carriage, and which it was proved 
was different from their uſual mode of packing it 
when It was not to be ſmuggled. _ 
It was admitted that the plaintiffs were foreigners. 


(e) Cowp. 341. N ; 
> OY 835 The 


Mingay cited a caſe ſaid: to have been ruled by 
Mr. Juice Butler, in an adion for wheat fold. 
at Dunkirk by a foreigner, that the foreigner having 
aſſiſted in ſmuggling it into England, he could not 
E 2 TO Gn ent CT Fon $157 ls TOTES. - 

The jury found a general verdi& for the plaintiff; 
but the next cauſe turning on the ſame point, they 
found the matter ſpecially.—In the next term that 
cauſe came on to be argued, and the court held that 
the plaintiff could not recover. Bernard v. Read (7). 

And this doctrine is corroborated by the deciſions of 
courts of common law relative to inſurances; where it 
is held, that if the act itſelf be illegal, the inſurance to 
protect ſuch an act muſt alſo be contrary to law, and 
therefore void, whether the underwriter be ignorant 
of it or not, as well as if he be acquainted with it and 
cConſent. SL [0002 it 04 ge | | 
Ihe law of England, whoſe commercial regulations 
have ſurpaſſed thoſe of every other nation in the world, 
has alſo introduced ſuch a rule into its ſyſtem of mer. 
cantile juriſprudence, and the oldeſt writers upon the 
ſubje& have taken notice of it; that the inſurer is not 
liable for the lawful ſeizure of prohibited goods, or, in 

3 | ) Eſp. N. P. 91. | 
e the 
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the words of Matloy Cl. 25.04 fon $6316 If prohibited 
goods are laden abroad, and the merchant inſures upon 
the general policy, it is a queſtion whether, if ſuch 
goods be lawfully ſeized as prohibited goods, the in- 


furers ought to anſwer. It is coneeived they ought 


not: for if the goods are at the time of the lading un- 
lawful, and the lader knew of the ſame, ſuch aflurance 
will not oblige the inſurer to anſwer the loſs ; for the 
ſame is not ſuch an aſſurance as A law Amen but 
a fraudulent one.“ (g). W fan x 
. To remedy this evil, the ſtatute! 4 '& 5 W. & M. = 
e. 15. enacts, That all perſons who by way of infu- 
rance or otherwiſe ſhall agree to deliver any goods to 
be imported without paying the duties of importation, 
or any prohibited goods; or in purſuance of ſuch in- 
furance ſhall deliver, or cauſe any. ſueh goods to be 
. delivered, knowing thereof, and their aiders and 
abettors, ſhall for every offence forfeit 500 oyer 
and above any e by yy" EE: ena chen in 
force. „ 14. Z 
And all perſons who ſhall agree to pay any Gary 5 


i ſuch. inſurance, or ſhall receive ſuch prohibited goods 


into his warehouſe or any other place on land, or ſuch 
other goods before the duties are paid, knowing there- 
of, ſnall alſo for every offence forfeit: 500/. half to the 


crown, and half to the informer. /. 15. 


And if the inſurer, conveyor, or manager of ſuch 
fraud, become the diſcoverer thereof, he ſhall not only 
keep and enjoy the premium given him, and be dif- 
charged of the penalties to which he is liable by rea- 
ſon of ſuch offence, but ſhall alſo have to his own uſe 
half the forfeitures impoſed upon the inſurer or recei- 
ver of the goods: and if no diſcovery ſhall be made 
by the inſurer, conveyor or manager, and the party 
inſured or concerned in the agreement ſhall diſcover 
it, he ſhall recover back the premium paid, and have 


(s) Park on Inf, 245. 2 
| - rs 


* 
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to his own uſe one moiety of the penalty 151 7850 upon 
the inſurer, conveyor or manager, and be alſo diſ- 
charged of the penalty impoſed: upon himſelf. f. 16. 


By the conſolidation act, no wine exceeding ten 


gallon importedifrom foreign parts into any out- port, 


all be removed by land or water to London, or to 


any place within twenty miles of the Royal Exchange 
previous to payment to the cuſtomer of the dif- 
ference of the duties in addition to thoſe payable at the 
importation; and if any quantity in bottles exceed- 
ing three dozen, or in caſks exceeding ten gallons, 


ſhall at any one time and in one carriage be removed: 


by land or water as above mentioned without a cer- 


tificate of ſuch payment, or that it was wine ſold for 


ſalvage, or compounded for, or condemned, the wine 
and caſks may be ſeized by any officer of cuſtoms or 
exciſe. 27 . e. i i 


All goods _ which any duty of exciſe is impoled | 


by the ſame act upon the importation, and which ſhall 
be unſhipped before the duties ſhall be fully paid or 
ſecured, are forfeited with their packages, and may be 
ſeized by the officers of exciſe ; and the perſon ſo 


unſhipping them, or cauſing them fo to be, or con- 


cealing or cauſing them to be concealed, or receiving 
them knowing it, ſhall for every offence forfeit treble 
their value, according to the higheſt rate in London 
at the time of the forfeiture. 27 G. 3. c. 31. / 9. 
Where any goods intended to be exported upon 


drawback or bounty ſhall be ſubject to any duty of 


exciſe, or other duty under the management of the 


commiſſioners of exciſe, the oaths required upon the 
exportation may be taken before the collectors or ol 


ficers of exciſe appointed for that purpoſe, /. 25. 
Before we quit this part of the officer's duty in 
regard to goods, it may not be unacceptable to ſtate 


he regulations lately made for the receipt and ware- 


houſing of prize goods taken during the war. 


For the relief of the captors of prize goods brought 
* enn 1 od 21 94 inte : 
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; into this kingdom during the continuance of hoſtili- 


ties with France, by any ſhips of war, or private ſhips 
having commiſſion: from the admiralty, ſuch goods 
ſhall, upon condemnation thereof as lawful prize, be. 
landed at any port, and be ſecured: under the king's 
locks in warehouſes provided at the ſole expence of the 
captors, with the approbation and under inſpection of 
the commiſſioners or principal officers of cuſtoms and 
exciſe, and to pay the duties ſpecified under the particu- 
lar article in the ſecond part of this work; and where 
not charged with this duty, or excepted, all ſuch goods 
are liable to 74 per cent. if taken by a ſhip of war, and 
21 per cent. if by a private ſhip. 33 G. 3. c. 34. /. 1. 
All goods of the growth, produce, or manufacture 
of India or China, condemned as prize, ſhall be pub- 
licly expoſed to ſale in London by the captors, notice 
being firſt given to the proper officers of cuſtoms or 
exciſe concerned therein, and ſold under ſuch regu- 
latiohs as are practiſed at ſales of the Ea/t India Com- 
pany, and ſubject to duties and drawbacks as goods 
imported by them, and the full duties paid by the 


© captors. /. 4. And if condemned in any out- port, ſhall 


be removed to London, and ſold there under the like 
regulations. /. g. Such. prize goods may be export- 
ed upon payment of the duties hereby impoſed; and 
without paying any further duty of cuſtoms or exciſe, 
the exporter giving ſecurity in double the value before 
the delivery, for the true exportation, and for their 
not being relanded here, or in Guernſey, Jerſey, Sark, 


| Man, Faro, or Alderney. ſ. 11. ( 35G. 3. c. 31. 


Ff. 3) And if taken out for home conſumption, the 
Temainder of the duties as on a regular importation as 
merchandiſe ſhall be paid, and the goods be liable to 
all other regulations as if this act had not been made. 
ao N IIOF bo 2: „ | | OFT. | , 
e and drawbacks to be regulated by ſtatute 
27 G. 35 c. 13. (ſched. F.) 1. ) Uo 


The ſeizure of run goods in veſſels fitted f as pri- 
vateers is wholly confined io cuſtoms, /. 13. 


| And 
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And in conſequence of the above-mentioned: hoſ- 
tilities, and the general war in Europe, the legiſſature of 
Great- Britain offered protection to the perſons and 
properties of thoſe who might prefer this country for 


their reſidence: and therefore, firſt. 
By an order of council dated 16th January 1795, 
all goods coming directly from any ports of the 
United Provinces to any ports of this kingdom, in 
veſſels of any country, and navigated in any manner, 
might be landed and ſecured under the joint locks 
of the king and the proprietors, at the riſk of the 
latter, and for their benefit, till proviſion could be 
made for re- exporting, or otherwiſe diſpoſing thereof. 
And by another order of 21ſt January 1795, all 
goods belonging to any ſubjects of the United Pro- 
vinces, or of his majeſty, or of any country in-amity 
with his majeſty, coming from any part of Europe, 
Aſia, Africa, or America, in amity with him, in veſ- 
ſels belonging to any of them, and bound to any 
port of the Dnited Provinces,” might be landed and 
ſecured under the above order: but they were tilt 
liable to be ſeized, either in port, or within four 
leagues of the coaſt, under former ſtatutes. _ 

It was therefore afterwards enacted, That the com. 
miſſioners of cuſtoms might releaſe all ſuch goods, 
and the veſſels, cattle, or carriages removing them, 
on evidence given to their ſatisfaction, that they 
were brought here upon the faith of theſe orders of 
council, and without fraud in the owners; and cauſe 
them to be ſecured as they ſhall think fit, within the 
intent of the orders; and if the owners comply, the 

officers ſeizing ſhall not proceed for the condemna- 
tion, otherwiſe they may proceed: but the owners 

hall not be entitled to damages for the ſeizure. 

35 C. 3. c. 15. /- 1, + e 
All ſuits for acts done or forborne in execution 
of ſuch orders, are diſcharged; and if any be proſe- 
. euted, the general iſſue, and this act, and the ſpecial 
matter may be given in evidence, and double coſts 
| | | In. 


* 
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If the defendant recover in England or in Scotland. 
2. 
12 Defendants in acid then commend; ap- 
ply to the courts to ſtay proceedings with coſts. nf g. 
Any perſons may import any goods belonging to 
2 ſubjects of the United Provintes, ot to any who 
ore 19th January 1795 were inhabitants there, or 
| belonging to any ſabje& of his majeſty, or of any 
country in amity with him coming from thence: 
and alſo any like goods from any part of Europe, 
Aſia, Africa, or America, in amity with him, in veſ- 
fels of any ſuch perſons bound to the United Provinces ; 
and ſuch goods may be landed in the preſence of the of. 
ficers of cuſtoms, and put under joint locks, at the riſk 
and expence of the proprietors, and under the Wen 
tions of the commiſſioners of cuſtoms. / 4. 
The king may n 1 renew this act by order | 
of council. /. 5. 

The importer may enter ſuch ſhips and goods for 
re- exportation or ſale; and take out the goods for 
_ fuch purpoſe or for uſe, on payment of the ſeveral du- 
ties ſpecified under the reſpective heads where the re- 

venue of exciſe is concerned. 35 G. 3. c. 80. e 1. 

And the goods ſhall, on delivery, either for home 
conſumption or exportation, be duly entered, and 
ſubject to the ſame. regulations as on a legal im- 
portation or exportation under A law of cu oms or 
execne.': 1 10. 

No duty ſhall be chargeable on the belong ar- 
. belonging to private perſons ſo brought into 
this kingdom, viz. wearing apparel, jewels, watches 
and trinkets, plate, pictures, prints and drawings 
framed or unframed, china or earthen- ware, glaſs 
framed or unframed, books, houſehold- furniture 
uſeful or ornamental, or houſehold linen; ; provided it 
is proved to the ſatisfaction of any four commiſſioners 
of cuſtoms in England and three in Scotland, that ſuck 
articles were imported for private uſe, and not to be 
* by way of merchandiſe; ; and that the owners 

| _ reſide, 
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reſide, or intend to reſide in this kingdom; and that 
the houſehold linen is not new. . 11. _ 

No goods prohibited to be conſumed. here, except 
the above, ſhall be delivered out but for exportation 
only, and not until ſecurity is given in the uſual man- 
ner for exportation of ſuch ſorts of goods. . 12. 

Any of ſuch goods, except thoſe lodged in ware- 
houſes of the India Company, may be exported with- 
out duty. And all goods not herein enumerated, 
which may be imported, or not abſolutely, but cir⸗ 
cumſtantially prohibited, may be delivered for ex- 
portation without duty, or for home conſumption, on 
payment of ſuch duties as are reſpectively due on a 
legal importation in Britiſh built ſhips. . 
The like drawbacks to be allowed as if duly ex · 
ported after a regular Unportatidn,: and under the 
like fines and conditions. / 15. | 
Ihe duties are to be applied as thoſe on goods of 2 
the like ſort. ,. 17. | 

The commiſhoners of cuſtoms and ck in Eng- 
land, upon requiſition by the owners, or by the com- 
miſhoners to be appointed under this act, may direct 
the delivering out of the warehouſes of the Es India 
Company, of any goods depoſited by virtue of this 
act, previous to any ſale thereof, in order to the ex- 
portation to ſome place, not being part of his ma- 
jeſty's European dominions, to be exported. under 
the direction of the cuſtoms. KY 

This act contains ſome further ſpecial regulations, 
which are veſted in other hands, and do not Wem ta 
relate to the revenue of exciſe. 

- If any trader ſubject to the ſarvey of any Geer 
of exciſe, and required by the laws concerning the 


duties under the management of the commiſſioners 


of exciſe to keep ſufficient and juſt ſcales and 
weights, ſhall, in the weighing his ſtock, uſe, or 
cauſe or fuffer to be uſed, any falſe, unjuſt, or in- 
| Pullen: ſcales or weights, with intent to N 

0 tha 
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the king of the duties, he ſhall forfeit 100 I, 10 G. 3. 
„ 3 . TT 

| u man not be proſecuted for the ſame offence 
again by any former act; or if proſecuted by any 
former act, he ſhall not be proſecuted again by this 
IK. os 5: S 2, N 5 
: 28. penalty to be ſued for, recovered, levied, and 
mitigated by ſuch ways as any penalty impoſed by 
any law of exciſe may be, and one moiety thereof to 
the king, and the other to him who will ſue for the 
fame. /. 3. 8 Ears, 
And the ſame penalty is given for putting any 

other ſubſtance into the ſtack or commodity weighed 
before, or in weighing, or afterwards, whereby the 
officer may be hindered from taking a juſt account. 
And alfo for forcibly obſtructing, or by any contri, 
vance preventing or impeding the officer, or ſuffery 
ing him to be impeded. 26 G. 3. c. 77. . 8. | 


Pet. 3. | Of Searches and Seigures of" Ships, tc, 


IF any wharfinger, or keeper of any wharf, crane, 
or quay, or their ſervants, ſhall take up, or land, or 
knowingly ſuffer ta be taken up, or landed, or ſhall 
ſhip off, or ſuffer to be water-borne, at or from any 
of their wharfs, cranes, or quays, goods prahibited, 
or whereof any cuſtom, ſubſidy, or other duties are 
due and payable to the crown, without the preſence 
of ſome officer of the cuſtoms thereto appointed, or 
at bours and times not appointed by law (except in 
the port of Hull, as in ſtatute 1 Eliz. c. 11. is ex- 
cepted, and not otherwiſe), or goods paſſing by cer- 

tificate, waſte, cocquet, or otherwiſe, without the pre- 
ſence of, ar notice given to one of the officers, ſhall 
%%% TTT 
And if, any goods ſhall be laden or taken in from 
the ſhore into any bark, hoy, lighter, barge, wherry, 
or beat, fo be carried on board any inip or veſſel out. 
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ward: bound for the parts beyond ſeas, or laden or 
taken in from any veſſel arriving from foreign parts, 
Without a warrant and preſence of one or more offi- 
cers of the cuſtoms, ſuch boat, Wc. ſhall be forfeited | 
and loſt; and the maſter, purſer, boatſwain, or 
other mariner of any ſhip inward bound, hole 
and conſenting thereto; ſhall forfeit the value of the 


1 goods ſo unſhipped. 


And if any carman, porter, waterman, or other 
* perſon whatſoever ſhall aſſiſt in the taking up, land- 
ing, ſhipping off, or carrying away any ſuch goods, 
Oc. they ſhall (on being apprehended by warrant of 
any juſtice of the peace of that county, city, or bo- 
rough, which he is hereby authoriſed to ifſue, and 
to examine witneſſes on oath cancerning the fact, 
and on the ſame being proved by two witneſſes) be 
for the firſt offence committed to the next gaol, 
till he find ſufficient ſecurity for his good behaviour 
for ſo long time, until he ſhall be diſcharged thereof 
by the lord treaſurer, chancellor, under treaſurer, 
or barons of the Exchequer... . 

And if ſuch perſon ſo . ſhall afterwards 
offend in like kind, he may, by any juſtice of the 
peace, as aforeſaid, be committed to the next gaol 
for two months without bail or mainpriſe; or 
until he ſhall pay to the ſheriff of that county 5 ]. for 
the uſe of the crown; or until he ſhall, by the lord 
- treaſurer, chancellor, under treaſurer, or court of 


Erxcheguer, be thence diſcharged. 


And if any goods ſhall be ſhipped or not on board 


5 to be carried to the open ſea, from any port, creek, 


or member in England, Wales, or Berwick, to be. 
landed at any other place of this realm, without a 
ſufferance or warrant firſt had and obtained from the 
cuſtoms, they ſhall be forfeited and loſt. _ 
And the maſter of the yeſfe| who ſhall take in the 
ſame at any ſuch port for that purpoſe, ſhall, before 
the veſſel be carried out of port where he (hall take 


E 2 in 


in his TR take out a cocquet, or cocquets, and 
become bound to the King with good ſecurity in 


the value of the goods, for the delivery and diſcharge 


thereof at the place for which they ſhall be entered, 
or in ſome other port in the kingdom; and (the 
dangers and accidents of the ſea excepted). torreturn 


a certificate within fix months after the date of fuch 


cocquets, under the hands and ſeals of the king's. 


officers, ſigned alſo. byſome of the perſons appointed 
for managing the cuſtoms, or their deputy, in every 
port, member, or creek where the ſame ſhall be 


landed and diſcharged, to the officers of 'cuſtoms to 


whom ſuch ſecurity hath been ſo given of ſuch land- 
ing and diſcharge, upon forfeiture * the bond. 
13 & 14 Car. 2, c. 11. . 7. 

The certificates are to be indorſed 0 on theſe bots. 
1 Ann. ft. 1. c. 26. f. 3. 


Officers of exciſe may "I on board any veſſel within 


any ports, and continue on board, and rummage and 
ſearch, as officers of the cuſtoms. may do, 8 

| arrack, rum, brandy, ſpirits,” or {ſtrong waters, or 
other exciſcable liquors, coffee, tea, cocoa - nuts, cho- 


r all 


colate, and eocoa: paſte; and ſeize as well all ſuch as 


are forfeit, with their caſks and packages, as ſuch as 


before due entry, and without, payment or ſecurity of 


the duties of importation; ſhall be found un{bipping, 
or unfhipped, to be laid on land without month 


11 G. N 30 ali | i 
And if the officers ſhall have cools to ſulpect that 


any ſuch goods are fraudulently hid or concealed in 


any place either entered for keeping ame or not en- 


tered, if ſuch place be within London, Weſtminſter, or 
the bills of mortality, on oath of the officer before any 
wo commitiioners, or if in any other part of Great 
Britain, on their oath before one juſtice of the peace for 
that place, ſetting fort the ground of his ſuſpicion; 
the commiſſioners, or juſtice, if they judge it reaſon- 
able, by ſpecial warrants under their Rand and ſeals, 
may 


« : a * 


CHa. * Searches and Seizures of. Shipe, es. 
may authoriſe ſuch ene by night or day, and if 
by night, then in the preſence of a conſtable, or law- 
ful officer of the peace, to enter and ſeize: ſuch 

and \caſks, &'c. as forfeited. —Penalty for ob beer 
ing, 100 J.—11 G. 1. C. 30. % 2. . 

Additional power is given to officers of coſioms or 
exciſe, on- producing their warrant or deputation, if 
required, to go on board and ſearch coaſting veſſels 
for uncuſtomed goods, and remain on board as long 
as ſuch veſſels continue in port. Like penalty for 
obſtructing them. 9 G. 2. c. 35. /* 29. | 

The commanders of any ſhips of war, or any 
commiſſioned, warrant, or - petty officer ſpecially 
authoriſed by them, may ſeize, without having any 
deputation or commiſſion from the commiſſioners of 
cuſtoms or exciſe, any goods or any ſhipsor veſſels ſub- 
ject to forfeiture for any offence againſt the cuſtoms 
or exciſe; provided the commander bring ſuch ar- 
ticles ſeized to the king's warehouſe at the neareſt 
cuſtom-houſe, and lodge the ſame with the officer of 
cuſtoms, if made under any act relating to the 
cuſtoms; or with the officer of exciſe, if under 
any act of exciſe ; and conform in all reſpe&s to the 
rules to which officers of cuſtoms or exciſe are ſub- 
ject. 26 G. 3. c. 40. f. 27. And the king may di- 
rect one moiety of the ſeizure made by officers or 
ſeamen in his ſervice, to be divided amongſt them, 
in ſuch proportions as he ſhall direct by order of coun- 
ci] or proclamation.. 3 G. 3. c. 22. / 4. 

To prevent the frequent practice of ſmuggling by 
a of 50 tons burden, laden with coffee, tea, 
cocoa- nuts, French wrought ſilks, Faſt India goods 
prohibited, pepper, ſpices, brandy, ſpirits, wool, and 
other cuſtomable and prohibited goods, pretending 
to be bound for foreign parts, and lying hovering on 
the coaſt; it is enacted, That where any ſuch ſhip 
ſhall be found ſo hovering within the limits of any 
Pr and not Morena her voyage for foreign - 
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parts, or to ſome other port of this kingdom (wind 
and weather permitting), any officer of the cuſtoms 
may go on board and take account of the lading, and 
demand and take ſecurity from the maſter, or other 
erſon having the command, by his own bond to the 
cing in ſuch ſum as ſhall be treble the value of ſuch 
foreign goods then on board; with condition that ſuch 
ſhip 'as ſoon as wind and weather, and her ſtate and 
condition permit) ſhall proceed regularly on her voy- 
age, and ſhall land ſuch foreign goods at ſome foreign 
port; and if the commander ſhall, on demand, re- 
fuſe to enter into ſuch bond, or having ſo done, ſhall 
not depart or proceed regularly on ſuch voyage (as 
ſoon as wind, weather and condition permit), unleſs 
. otherwiſe ſuffered to make a longer ſtay, by the col- 
lector, or other principal officer in his abſence, of 
the port where the ſhip ſhall be, not exceeding twenty 
days, then ſuch foreign goods ſhall be taken out by 
any officer of the cuſtoms, by the direction of the 
collector, or other principal officer, and brought on 
ſhore and ſecured; and in caſe ſuch goods are cuſtom- 
able, the cuſtoms and other duties ſhall be paid. 
And as to wool, or any prohibited goods, or other goods 
lable to forfeiture, found on board at the time of 
unlading, they are declared ſubje& to forfeiture alfo ; 
and the officer of the cuſtoms may proſecute the 
ſame, as alſo the ſhip in caſe the ſame ſhall be liable 
thereto. | 5G. 1. c. 11. , 8. Continued by 9 G. 1. 
„%) X en TS rg 
This clauſe, which concerns the officers: of the 
_ cuſtoms only, is here noticed to ſhew the intimate 
connection between them and the officers of the exciſe, 
who ſeem, in many particulars of the ſame nature, to 
have the ſame powers, though they can only act in 
their reſpective departments according to the expreſs 
directions of each ſtatute, and certainly cannot inter- 
fere in any ſeizure, unleſs authority is particularly 
provided for them ſo to do. . : | 
— * n 
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In this act of 5 Geo. 1. there are ſeveral other re- 


| gulations relating to the taking in foreign goods at 


ſea out of any other ſhip in order to be landed or 
put into any other veſſel, and to goods not reported, 
and found after clearing the ſhip; and providing 
other remedies againſt re- landing goods prohibited to 
be worn, and foreign goods ſhipped out for parts be- 

yond ſea ; and relating to the opening or altering 
packages on board of ſhips outward bound, and 
to the hovering of ſhips of 50 tons burden or under; 
to packages of coffee exported, rum imported in 
caſks not containing twenty gallons at leaſt ; to certi- 
ficate goods ˖ entered for exportation to Ireland; all 
which were to have continuance for three years, and 
which by ſeveral ſtatutes, viz. 9 Ann. 2.—8. 13. 16. 
20. 27 & 33 G. 2. & 7 14 & 21 G. 3. were 
continued to September 1788, are now by 28 G. z. 
c. 23. .. 1. continued to 29th September 1795, and 

thence to the end of the next ſeſſion of 'parliament. 

It is to be obſerved, that no goods are liable to the 
duties on importation which are not intended for 
ſale; and the only teſt of this is, whether they are 
ſuch as may be expoſed to ſale (5). And all goods, 


in reſpe& of which any duty on the importation is - . 


impoſed by 27 G. 3. c. 13. (commonly called the 
| E e act), which ſhall be unſhipped, landed, or 
delivered before the duties are paid or ſecured, ſhall 
be forfeited and loſt, with their packages, and may 
be ſeized by any officer of exciſe; and the perſons 
unſhipping, landing, or delivering them, or conceal- 
ing, or receiving ſuch goods into their care, knowing _ 
them to have been ſo unſhipped, &c. ſhall forfeit 
treble their value, to be eſtimated at the then higheſt 
price of ſuch goods at London. 27 G. 3. c. 31. % 9. 
By 8G. 1. c. 18. /. 1, if any foreign brandy or 
(35) 12 Car. 2, c. 4. Vargb. 165. 13 U 14 Car. 2. c. 11. % 14. 
„ 8 | 
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ſpirits was imported in any veſſel of forty tons or un- 
der (except for the uſe of the ſeamen), it was forfeited, 

and might be feized by any officer of the cuſtoms, 
and burnt ; with proviſtons, and penalty of 40 J. for 

obſtructing him, or reſcuing the goods feized. /. 23. 
And by /. 3. if any boat with more than four oars (ex- 

tended to fix oars by 19 G. 3. c. 69. /. 3. except thoſe: 
carrying fpirituous liquors for the tranſport fetvice, 
and tow-boats uſed at Briſtol; and further extended 
by 24 G. 3. fs. 2. c. 47. ſ. 25. to boats, Tc. exceeding 
twenty-eight feet in length) was found upon the 
water, or in any barge-houſe in Middleſex, Kent, 
Surrey, or Eſſex, or in the river Thames, either above 

or below bridge, or within the limits of the ports of 
London, Sandwich, or Ipſwich, or the members or 
creeks thereto belonging, ſuch boat and its furniture 
were forfeit, and might be ſeized by any officer of 
cuſtoms, and the owner alſo forfeited 40 J.; and the 
principal officer of the cuſtoms was to cauſe the boat 
to be burnt, and the tackle to be ſold; ſtate barges 
of the royal family, or long-boat of any merchant 
ſhip, or any boat licenſed by the admiralty or com- 
mifſioners excepted: and every boat licenfed by 
the admiralty was to be conditioned not to be uſed 
in the clandeſtine trade of running goods, (this a& 
was continued by 33 G. 2 c. 16. to 1767)—and after- 
wards by 12 G. 1. c. 28. / 14. the commiſſioners of 
cuſtoms were empowered to cauſe ſuch boats to be 
uſed by the officers inſtead of being burnt, firſt pay- 
ing them their ſhare of the ſeizure. Though the act 
of 11 G. 1. c. 30. had authoriſed officers of exciſe to 
enter ſhips to ſearch for ſpirits, tea, &c. yet no pro- 
viſion had ever been made for them to feize ſhips, 
which would have been an additional means of pre- 
venting the clandeſtine importation of ſpirituous 
Iiquors :—it was therefore by 33 G. 2. c. 9. /. 16. 
made lawful for all officers of exciſe, and (the act re- 
quired them) to ſeize all fuch veſſels, and to proceed 
Sooke 9 a gainſt 
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inſt them ſor che exciſe, in the ſame manner as 
thoſe acts directed for the cuſtoms. __ 

It therefore becomes neceſſary to ſtate ca cents 
tions made by 12 G. 1. c. 28. This act was made 
in aid of 5 G. 1. c. 11. to prevent eolluſive feizures 
in the cuſtoms, and for rewarding thoſe who dif- 
covered them; notwithſtanding which, ſueh pi 
were ſtill cartied on as diminiſhed the rev: enue, and 
injured the fair trade. 
The commiſſioners are weren directed to cauſe 
all tea, coffee, foreign brandy, and other foreign ex- 
cCiſeable liquors, which ſhall be ſeized for unlawful _ 
importation, or non-payment of duties, or other cauſe 
of forfeiture, to be proceeded againſt according to the 
laws concerning them: and all ſuch tea and coffee 
ſeized in London or Edinburgh or elſewhere, and con- 
demned, to be publicly fold there; and the brandy, 
rum, and exciſeable liquors to be ſold where the 
commiſſioners ſhall think fit. 12 G. 1. c. 28. f 1. 


Officers ſeizing are to be allowed one third pro- 


Auce of ſale, free of all charges of condemnation and 
Hale, for their encouragement. . 2. 

+ Tea not faleable for five ſhillings per 15. to Th vide, 
and the officer to be rewarded at the diſcretion of the 
commiſſioners, not exceeding 17. 6d. per Ib. f 33 
and the balance to be paid into the Fxchequer. {+ 4. 
* To prevent embezzlement, no officer is entitled 
to any reward on fuch Jelrave; unleſs notice be 
given by him to the next officer of exciſe, or to 
the ſuperviſor of that diſtrict, within forty-eight hours 
after the ſeizure, who is bound to take account of 
the ſpecies and quantity of goods, which are not be 
removed without his permit, under penalty of their 
being Te-ſeized as forfeited by any other officer. 

f.6.——Note, Wine is Kip, to twelve hours 


notice b 26 G. 3. c. 59. 
In 2 of ſeizure, or dipute whether the duties 
were en or goods A Sh or com- 
eee 


pounded for, or condemned, or the place whence 
brought, the proof lies on the owner, and not on the 
officer. . 8. C 
Officers may ſue for any penalties according to the 
, . 
Tobacco ſeized was under the ſame regulations, 
142. but is limited by 29 G. 3. c. 68. / 147, 
y- four hours notice after ſeizure; and all 
tobacco - ſtalks, or ſtems ſtript from the leaf, are 
prohibited to be imported, and, on ſeizure and con- 
demnation, are to be burnt by the commiſſioners 
order, and an allowance made to the officer of one 
penny per lb. clear of condemnation charges. 
. : | TIES. 7 . 
And by ſtatute 8 G. 1. c. 18. it was enacted, That 
every ſhip, veſſel, or boat of forty tons burden or 
under, importing foreign brandy, arrack, ſtrong wa- 
ters or ſpirits, and any boat, wherry, pinnace, barge 
or galley of four oars (ſince extended to ſix) found 
within the limits therein mentioned, ſhall be forfeited, 
with all her tackle, furniture, and apparel; and after 
condemnation, the principal officers of the cuſtoms 
in the port /or place where the ſame ſhall be at the 
time of condemnation, are thereby directed to cauſe 
the hull to be burnt, But it being of more ſervice to 
the cuſtoms to have the uſe of them, to prevent the 
foul traders carrying on their clandeſtine deſigns in 
importing prohibited goods, and fraudulently land- 
ing goods liable to the payment of duties, or re-landing 
goods after the ſame have been ſhipped for expor- 
tation; it is by 12 G. 1. c. 28. enacted, That the 
commiſſioners of cuſtoms may cauſe ſuch veſſels 
(except as before excepted) ſo ſeized and condemned, 
to be uſed by the officers of the cuſtoms, if they ſhall 
be found of ſervice, with their tackle and materials ; 
the officer who ſeized them being firſt paid. his ſhare, 
according to the directions of the recited act. /. 14. 
But if the commiſſioners ſhall not think fit ip uſe, 
Ge 7 : | t em, 


— 


l 

1 
"4 
11 
1 

1 

\ 

F 
" 
lil 
11 
{WI 
welt tt 
Wn 12 
n: 
n 
! "it, 
. 
I. 
1 
. 1 
1 i 
I.! 
"Ms 
111 
* 
. 
Dan, 
ii 
ut 1 
. 1 1 
[11h 
II. 
Ne ö 
nn 
BI 
4 j 
Ny 
wy 
It 
1 
* 

* 
448 
UN | 
3 
1 


. i 
Wh he: 
li 1! 
488 
in 0 
"ot 
N | 
BY l 


. — 
— — gg ER 
———— 5 
— b 

— 


CE". <z — — Ca — 
— . — — 
— 
— — — 
” — — — 


Cx. II. Searches and Seizures of Ships, > Te. 59 


chem, then they may cauſe them to. be burnt as be- 
ond; E 
One or more juſtices of the county or place where 
any ſeizure is made, has power to acminiſter an oath. 
to ſuch perſon as they think proper, ſkilled in the 
nature and value of the goods, veſſels, carriages, 
horſes and other cattle ſeized, to view and return 
the ſame in a certain time; ang. after condemnation, 
to be ſold by public fale as the commiſſioners ſhall 
direct. /. 16. 

After entry of any goods for exportation, and be- 
fore or after ſhipping, the officers may open any bale 
or cheſt to ſee whether it has been rightly entered, 
and if fo, the ſearcher is bound to fepack them at his 
own charge, which the commiſſioners are to allow 
him if they think it reaſonable ; but if any fraud is 


diſcovered, then the goods are to be ſeized and for- | 


feited, and the owner loſes the drawback. { 17. 
No goods are to be ſhipped without warrant, or 
the preſence of an officer, otherwiſe forfeited—halk 
to the king, and half to the officer ſeizing or ſuing. 
18. 
7 All goods brought to the king's warehouſes for 
ſecurity of the duties are to be ſold after ſix months 
(J 19-), and not after twelve months, as by 12 Ann. 
| 1 2 c. 8. .. 11. 
No goods whatſoever, other than thoſe of the 
grow th of the % of Man, are to be brought thence 
to Great-Britain or Ireland, on ſorfeiture of the ſhip, / 
tackle and goods. And any perſon conveying ſuch - 
goods on ſhore, or from ſhore when landed, for- 
feits 100 J. / 22. 
For the entry of foreign goods for exportation, 
other than to the e of Man, in order to obtain the 
drawback, and land them in that iſland, the exporter 
forfeits the drawback, and treble the value of the . 
goods; and the maſter of the veſſel the ſame 7 
and fix months impriſonment, without bail. 1 


4 Ui | 5 6o r f Officers. 1 an 
8 And the We of Man is added to the oath for all 
* es exportations. /. 24. 
9 All forfeitures and penalties given by this act are 
Wh to be ſued for, recovered and mitigated as by any other 
1h acts, half to the crown and half to the officer ſeizing ; 
the general iſſue to be pleaded, and on nonfuit or 
i judgment againſt the ere, treble coſts to the defen- 

dant. / 33, 34. 

li Officers of exciſe are required to ſhine an ſuch ſhips 

Ui as are forfeited for unlawful importations, c. under 
1 8 G. 1. c. 18—12 G. 1. c. 28 11 G. 1. c. 30, as 
. the officers of cuſtoms may do: which veſſels are to be 
. condemned by the ſteps uſed by the officers of cuſtoms, 
5 and deſtroyed or uſed, and the tackle fold or diſpo- 

i fed of under the commiſſioners direction. 33 G 2. 

| . 9. ½ 16. 5 


Veſſels or boats of: 50 tons w-burden;'s or ater; im- 
porting foreign brandy and ſpirits (2 gallons for every 
ſeaman excepted), or tea, tobacco, tobaceo ſtalks, or 
ſnuff liable under 9 G. 2. c. 35, or 24 G. 2. c. 41, 
are forfeited with their tackle, and after ſeizure, pro- 

ſecution and condemnation, are to be burnt, deſtroyed, 

or ufed in the cuſtoms or exciſe, and the tackle diſpoſed 
of and divided, and the tonnage aſcertained as direct- 
ed by the acts reſpecting veſſels of 40 tons or under. 

No writ of delivery ſhall ifſue from the Exchequer 
unleſs the officer ſeizing delay proceeding to trial and 
condemnation for three terms, and then not without 
good ſecurity in double the appraiſed yy nth the | 
veſſel to return the ſame on condemnation. 

Every claimant ſhall give ſecurity in 600. to pay the 

+. colts, otherwiſe the goods and veſſel are to be con- 
demned. 3 GC. 3622, „ ... 
And in caſe any {hip or veſſel liable 10 zur or ex- 
amination, ſhall not bring to on being required, or be- 
ing chaſed by any cutter or other veſſel in the navy, hav- 
ing the proper pendant and enſign of his majeſty's ſhips 
1 gs or in the ſervioe of the revenues of cuſtoms 
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| or exciſe; having a pendant and enſign hoiſted; with 
ſuch marks thereon as are uſed and worn by veſſels 
in thoſe revenues, in a blue field; the captain or ma- 
ſter, or perſon _ the command of ſuch cutter or 
revenue veſſel, may ſhoot at or into ſuch ſhip: which 
ſhall not bring to — 5 ſuch colours ſhall be fo. hoiſted 
and a gun fired as a ſignal; and they, and all perſons 
acting in their aid, or by their direction, are indemni- 


fied from any penalties or actions for damages for ſo do- 


ing; and if any perſon ſhall be wounded or killed there- 
by, and the perſon ſo firing be proſecuted or brought 

before any juſtice, or perſon. having competent. autho- 
= they {hall be admitted) to bail. 194 Gut. 47 


3 

And if any Briiſh ſhip « or . not bold in the 
ſervice of the navy, .cuſtoms or exciſe, ſhall carry or 
hoiſt any ſuch pendant or enſign, the maſter or perſon 
in command ſhall forfeit 5oo/l.. . 244. 

The ſeveral” clauſes, penalties, forfeitures and re- 
ſtridions of 8 G. 1. c. I8 (and of 19 G. 3. c. 69.) for 
preventing ſmuggling, ſo far as they relate to boats, 
wherries, pinnaces, barges, gallies, or other veſſels 
rowing. or built to row with more than four or fix 
oars, ſhall extend to all boats, We. exceeding 28 flet 
in length from the fore part of the ſtem to the after- 
ſide of the ſtein- poſt aloft, and the length of which 
ſhall be greater than in the proportion of 3+ feet to 
1 foot in breadth ; ſubject to the ſeveral proviſions in 

the above mentioned acts, and not altered by this act. 

25. 

4 Maſters of- veſſels arriving. at any port in England, 
or going outwards in ballaſt, ſhall make a true report 
of their veſſels, and anſwer queſtions relative to the 
voyage, by the collector, comptroller, or other proper 
officer of the cuſtoms where he ſhall arrive or depart 

| from, under penalty of 1001. % 26. 

If any ſort of wine fhall be brought 1 into Gin Bri- 

lain, or into any port, harbour, — or creek thereof, 
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in any ip or boat not exceeding 60 tons burthen, fuch 
veſſel; with her tackle, c. and wine with the caſks, 
all be forfeited and ſeized, and be proſecuted bv any 


officer of cuſtoms,” and condemned and diſpoſed of 


as after directed. /. 27. 
All ſeizures of horſes, cattle, Ry ; bouts; waggons 


| mh carriages, may be finally determined by any two 


jaſtices of peace of the place. 4 8 

The ſhips, boats and goods fo orkeited by: this or by 
the act of 19 G. 3. c. 69, may be ſeized by any officer 
of cuſtoms or exciſe ; and the ſame, with the ſcveral 
penalties above given, ſhall be half to the king and 
half to the officer of cuſtoms or exciſe who will pro- 


ſecute for the ſame; and ſhall be recovered (except 


otherwife dire&ed by this act) in the manner pre. 


ſeribed by 3G. 3. c. 22. and all ſuch ſhips and boats, 
on condemnation, ſhall be deſtroyed, or diſpoſed of 


in the ſame manner, and ſubject to the fame rules, 


not altered by this act, as ſhips or veſſels of 100 tons 


burthen or any leſſer burthen are TO to by law, 


All cleaving: entered and ad into the F wchequer 


for goods ſeized muſt be made in the real names of 


the owner, on oath, of the property being his, if 


refident in London or Edinburgh, with two fureties 


a 100). for the caſts: and if reſident elſewhere, 
then on aath of their agent or ſolicitor, who is to be 
baund in their ſtead with two ſureties in like man- 


ner, the oath to be indorſed on the appraiſment— 


otherwiſe judgment. /. 36, | 

One moiety of the penalties and forfeitures of this 
act are given to the crown, and the other to any per- 
fon who will ſue, except where any other. appropria- 
tion is made, in any court at ¶ eſtminſter or Exchequer 


at Edinburgh, except the contrary 1s provided; and no 


eſſoin, protection, wager of law, or more than one 


-mparlence allowed. / 38. 


POTIONS are limited to three months er the 0 
iv 
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to be laid in the proper county, and the defendant is 
to plead the general iſſue, and give this act and the ſpe- 
cial matter in evidence, and that the fact was. done by 
authority of this act; and if a verdict paſs for defen- 


dant, or plaintiff be nonſuited, or diſcontinue, or 


judgment be given againſt him upon demurrer or 
otherwiſe,” then defendant is to have treble colts. 
I Veſſels not exceeding 50 tons burden, arriving from 
foreign parts, and hovering within the limits of any 
port, or within four leagues of the coaſt, having 20 1b. 
of coffee or other goods liable to forfeiture on board, 
may be ſeized, and the veſſel and cargo forfeited and 
condemned, according to 3 G. 3. c. 22.—3 G. 3. c. 43. 


„5 


And if the officer of cuſtoms or exciſe ſeize he 


goods on board under this ad or 9 G. 2. c. 35, and 


do not proſecute the veſlel ; or ſeize any goods unſhip- : 


ped and landed, and do not proſecute the boat, veſ- 
ſel, cattle and carriages uſed therein; and do not dif. 
cover to the commiſſioners the perſons concerned, fo 
that they may be proſecuted for the penalties ; inſtead 
of the moiety he would be entitled to, he ſhall only be 
entitled to one third of the net produce of ſale of the 
goods, and the remaining two thirds ſhall go to the 
uſe of the crown. /. 39. | 

Upon ſeizure of prohibited or ſmuggled goods, an 
information is uſually filed in the Exchequer, a pro- 
clamation is then made for the. proprietor to claim, 
and at the ſame time a writ or appraiſement iſſues, on 


the return of which, apd after a ſecond proclamation, 
if no claimant appears, the goods are condemned: but 


if he appears, he muſt enter his claim, and glve ſecu- 
Tity for coſts under this a&, on which the information 
will be delivered over, that he may plead, and a trial 
be had; and after pleading the defendant may move 
for a writ of delivery, if entitled to it (i). 


1 8 5 (5) Gilb. Excheq. —Parker 195, 
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are previouſly. ſtamped, under penalty of 200. for 


4. 32. 1.39 14. 1 


ſhips or veſſels arriving from foreign parts, at anchor, 
or hovering within the limits of any port, or within 
two leagues of the coaſt, or having been diſcovered to 
have been within ſuch limits, the ſhip, if coming from 
any part of Europe, on board of which ſuch goods ſhall 


Dc. liable to forfeiture is, by any act after condem- 
cuſtoms or exciſe as forfeited, and not thought fit or 


the hull to be broken up, and the materials to be ſold, 


— ens mee ns 
————— 


a, 


All goods which are PR IO by writ of delivery 


omitting. it, or taking any fee for ſtamping : to coun- 
terfeit the ſtamp is felony without clergy, and being 
knowingly poſſeſſed of goods with a'counterfeit flamp 
thereon incurs a forfeiture of them and of 500/. half 
to the king and half to the informer, and having the 
counterfeit ſtamp incurs the like penalty. 27 G. 3. 


When any tea, coffee, foreign brandy, or other 
foreign ſpirituous liquors, or any goods whatſoever, are 
liable to forfeiture for being found on board any 


be found, together with all her guns, furniture, am- 
munition, tackle and apparel, ſhall be forfeited, pro- 
vided ſuch. ſhip does not exceed 200 tons burden. 
19 G. 3. c. 69. J. 2. 95915 „ 

Ships, veſſels and boats forfeited: by this act may be 
ſeized by any officer of cuſtoms or exciſe, and proſe- 
cuted, condemned and recovered. as other ſhips are 
provided to be by 3 G. 3.c.22; and when any ſhip, 


nation, liable to be burnt or deſtroyed, or to be uſed 
in the king's ſervice, ſhall be ſeized by any officer of 


neceflary to be uſed in ſuch ſervice, the commiſſioners 
of cuſtoms and exciſe, after condemnation, may dire& 


and the produce to be divided as the produce of the 
tackle of ſhips burnt or deſtroyed is directed: — and 
no writ of delivery ſhall be granted out of the Exche- 
quer, for any fuch ſhip, Wc. unleſs the officer ſeizing 
Thall delay proceeding to trial and condemnation for 
three terms, and then not without good ſecurity in 

| | SL double 


. 


him to the county jail till he comply. /. 7. 
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double the value, to return the ſame on condemnation 
in order to be broken up or uſed in his majeſty's ſer - 


2 p { No - , 
VICE, 124 20. ba e | 


In all cafes where the officers of cuſtoms or exciſe 
ſhall. find on board any veſſel arriving from foreign 
parts, within the limits of any Engliſh port, more than 


one cwt. of tea, not being in ſhips belonging to the 
Eaſt India Company, or more: than 100 gallons of 


foreign brandy, or other foreign ſpirituous liquors 
above 2 gallons per man, and being in caſks under 


66 gallons, the maſter or perſon having the com- 
mand ſhall forfeit 300 J. and the officers: of cuſtoms 


or exciſe, or their aſſiſtants, may arreſt, detain and 


convey him before one juſtice of peace reſiding near 
that place, before whom he ſhall enter into recog- 
nizance in 300 J. for his appearance in the court of 


Exchequer, within the firſt four days of the next 
term, to any information that may be exhibited 
againſt him; and the juſtice is to tranſmit the recog- 


nizance to the remembrancer; and on his refufal to 


enter into ſuch recognizance, the juſtice is to commit 
Notwithſtanding theſe regulations, the clandeſtine 
importation and running of prohibited goods, and 
goods liable to duties, were not prevented; the ſmug- 
gling trade greatly increaſed, and was carried on by 
large armed veſſels at ſea, and by numerous gangs on 
land. A further a& was therefore paſſed in 1784, 
whereby all veſſels found at anchor, or hovering with- 
in the limits of any port of this kingdom, or within 
four leagues of the coaſt,' or diſcovered to have been 
within thoſe limits, and not proceeding. on their voy- 
age, wind and weather permitting, unleſs in caſe of 


unavoidable neceſſity and diſtreſs of weather (of which 


the maſter or perſon having the command ſhall give 
notice, and make proof before the collector or other 
chief officer of the cuſtoms at any port within the 


- limits of which ſuch ſhip ſhall be found, immediately 


after her arrival in ſuch port), and having on board 
20 NE ME brandy 
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brandy or other ſpirituous liquors in any veſſel not 
containing 60 gallons at leaſt (except 2 gallons for 
the uſe of each ſeaman), or having on board any 
wine in caſks (the ſhip not exceeding 60 tons bur- 
den), or 61b. of tea, or 2016. of coffee, or any goods 
liable to forfeiture by any ſtatute, are forfeited with 


their tackle and cargo. 24 G. 3. C. 2. c. 47. . 1. 


The fame regulation has been ſince made for all 
veſſels (the burden is not limited) having on board any 
tobacco or ſnuff which taken together or ſeparately 
ſhall exceed 106/76. weight, or any tobacco-ſtalks 
whether manufactured or not manufactured, or any 


tobacco-ſtalk- flour or ſnuff work; the veſſel. and car- 


go, whether bulk be broken or not, caſks, hogſheads, 


Sc. guns, tackle and furniture are forfeited, and may 


be ſeized by any officer of cuſtoms or exciſe. 29 G. 3. 
And the following limits have been ſince pre- 


| ſcribed, viz. within a ſuppoſed ſtraight line from 


Walney I/land in the county of Lancaſter, to Great 


Ormfhead in the county of Denbigh ; within a ſup- 


poſed ſtraight line from Burdſey land in the county 


of Carnarvon to Sirumble Head in the ny of Pem- 


broke ; within a ſuppoſed ſtraight line from The 
Lizard in the county of Cornwall to The Prall in 
the county of Devon; within a ſuppoſed ſtraight line 


from The Prall in the county of Devon to be Bill 


of. Portland in the county of Dor/et ; within a ſup- 
poſed ſtraight line from Cromer in the county of 
Norfolk to-The Spurn Head in the county of York ; 


within a ſuppoſed ſtraight line from Flamborough Head 


in the county of York to The Staples in the county of 
Northumberland; within a ſuppoſed ſtraight line from 
The Mull of Galloway in Scotland to the point of Ayre 
in The I/le of Man. 34 G. 3. c. 50. .. 8. 


LY * 


Goods ſeized in a ſhip 20 miles below the Hepe, 
but within the limits of the port of Landon, was held 
to be an importation (c“)7)7 : 


| | . Where 
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Where the maſter of a veſſel committed barratry 
during the voyage, by ſmuggling on his own account, 
by: hovering, and running brandy on ſhore in _caſks 
under 60 gallons, and arrived in ſafety at her moorings 

in the Thames on the iſt of September, and remained 
there till 25th September, when ſhe was ſeized by the 
revenue officers; the proſecution proceeded in the 
Exchequer, the fhip was appraiſed, and, on payment 
of the: amount and coſts, the ſhip would have been 
reſtored. Tg Ts Þ 
The court held that this was clearly barratry in 
the maſter, for barratry is every ſpecies of fraud or 
knavery in the maſter of a ſhip, by which the freight- 
ers or owners are injured; and in this light a cri- 
minal or wilful deviation is barratry, if it be with- 
out their conſent: 5 „ „„ 
Although the policy ſays, till the ſhip be moored 
ce twenty-four hours in ſafety, and this ſeizure was 
not made till near a month afterwards yet, by 
24 C. 3. c. 47. and the exciſe laws, the forfeiture 
attaches the moment the act is done: it may be fo 
as to ſome purpoſes, to prevent intermediate alter- 
ations or incumbrances; but the actual property is 
not altered till after the ſeizure, though it may be 
before condemnation. PROS 3 
If ſhe had gone another voyage before the ſeizure, 

would the court have been entitled to the earnings 
thereof ? Surely not. Although the ſhip might be 
ſeized at any ſubſequent time within three years for 
the forfeiture, and the Attorney General file his in- 
formation at any time while ſhe is in being, the in- 
ſurer cannot be held liable for the loſs ;—their ac- 
counts would never be diſcharged while ſhe ex- 
iſted (1). Lockyer v. Offley, E. 26 G. 3. 

Although underwriters are liable for the detention 
of princes, yet if the inſured navigate contrary to their 


- 


A Rep. 252, - 
„„ laws, 


V 


laws, and do not pay their duties, and ſo the ſhip be 
detained, the fraud prevents him having recourſe to 
the underwriters: and if ſuch acts are done by the 
maſter without the knowledge of the inſured, the 
underwriter will be liable, if not for loſſes bydetention, 
at leaſt for a loſs by the barratry of the. maſter, to 
which ſuch conduct would moſt certainly amount (m). 
But this point is different, where a ſhip expreſsly 
fails on a ſmuggling voyage, againſt the revenue 
laws of other, countries ; for though an inſurance 
made on any ſhip failing againſt the revenue laws of 
this country would be void (becauſe where a man 
makes an illegal contract, the courts will not lend 
him aid), yet the rule has never been ſuppoſcd to ex- 
tend to thoſe cafes where ſhips have traded or intend 
to trade contrary to the revenue laws of foreign 
countries, becauſe no country takes notice of the 
revenue laws of another; in ſuch caſes the policy is 
good, and, if the loſs happens, the underwriters are 
liable (2). In ſhort, every policy upon goods, the 
exportation or importation of which are neither 
prohibited by the municipal laws of this country, or 
by the general laws of nations, is legal and binding 
upon the parties; and the under- writers muſt an- 
ſwer for every loſs ariſing by means of any of the 
uſual perils (o), | 3 „„ 
Nothing in this act of 24 C. 3. . 2. c. 47, or any 
former act, extends to prevent evidence from being 
received in any ſuit or information for the forfeiture 
of any veſſel, on account of any goods contained 
therein, in order to ſhew, from the ſmallneſs of the 
quantity of the goods, and other circumſtances of the 
caſe, that the goods were on board without the know- 
ledge and privity either of the owner, maſter, or other 
perſon having the charge thereof, and without any 


1 


(9) Ibid. 258. ; e 


* | wilful 
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wilful negle& or want of reaſonable care in diſcharge 
of his duty; and in every ſuch caſe where proof ſhall be 
made, from the ſmallneſs of the quantity and other 
eircumſtances, that ſuch quantity was on board with- 
out their knowledge, or wilful neglect, then the veſſel, 
if it exceed 100 tons burden, ſhall not be forfeited on 
that account. // 2. „„ the 


But ſach goods ſhall nevertheleſs be forfeited, and. 
the perſon in whoſe poſſeſſion found ſhall forfeit | 


treble their value, , 3. © De on Fa 
All veſſels belonging in the whole or in part to 
any Britiſh ſubject, called cutters, luggers, ſhallops, 


or wherries, of what built ſoever ; and all veſſels ſo be- 


longing, of any other deſcription, whoſe bottoms are 

clench work, unleſs they ſhall be ſquare- rigged or fit- 

ted as floops with ſtanding bowſprits ; and all veſſels fo 
belonging, the length of 


and all ſhips or. veſſels ſo belonging, armed for reſiſt- 
ance, otherwiſe than is after excepted, which ſhall be 


found within the limits before deſcribed, ſhall be for- 
feited, with all goods laden thereon, guns, tackle and 


arms not exceeding two muſkeis for every ten men. / 5. 
But this permiſſion to have arms on board has been 
ſince repealed: by 34 G. 3. c. 50. / 6.] e 29 

This act is declared not to extend to any ſhip or 
veſſel on a voyage from any part of America, Weſt- 
Indies, Africa, or the Mediterranean, fo as to ſub- 
je& her to forfeiture on account of her built, or for 

aving on board ſpirits, tea or coffee, arms or ammu- 
nition; nor to any veſſel in the ſervice of the navy, 


victualling, ordnance, cuſtoms, exciſe or poſt- office, 


on account of her built, or for having on board arms 
or ammunition; nor to any veſſel whatſoever the 
owner of which ſhall have a licenſe, as directed by this 

| / f 


[The prohibition of arms was declared not to ex- 
tend to two carriage guns of 4 1b. calibre, and ſmall 


which ſhall be greater than 
in the proportion of 3 feet to 1 foot in breadth ; 
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70 Duties of Officers, PART I. 
act, for navigating the ſame, from the admiralty on 
account of her built, arms or ammunition ; nor to any 
lighters or barges uſed ſolely in rivers or inland Navi. 
gations, nor to any ſhips or veſſels which ſhall have on 
board any arms or ammunition regularly entered and 
cleared at any cuſtom-houſe in any of the king's do- 
minions as merchandiſe, or for the uſe-of the king's 
ſtores or garriſons, and regularly ſtowed in the hold, 
or put on board for neceſlary uſe and defence by fuch 
licenſe. .. 7. 
No fee, -gratuity. or reward ſhall be demanded or 
received 1 any ſuch licenſe. £ "OP 
I be owner of every veſſel ſo licenſed ſhall, before 
| ſhe proceeds to ſea, or fails out of any port, harbour 
or creek in this kingdom, bring ſuch licenſe to the 
collector or proper officer of the cuſtoms of that 
place, who is required to regiſter the ſame; and this 
licenſe he is alſo to produce to the like officer,where. 
ever ſhe ſhall arrive. / g. 

The licenſe is to ſpecify the tonnage of the veſſel, 
and deſcribe whether ſhe is a cutter, lugger, ſhallop, 
or wherry, or of what ſort of built ſhe is, the owners, 

the port, harbour or creek whereto bound, and the 
quantity, number, and ſort of arms and ammunition 
The is licenſed to have on board: and the owners are 
to give ſecurity by bond in double the value of the 
veſſel, to the ſatisfaction of the collector, comptroller, 
or other proper officer of the cuſtoms; with condi- 
tion that ſuch veſſel ſhall not be employed in the 
importation or landing of any tea, or foreign ſpirituous 
liquors, or prohibited or other goods, or in the ex- 
portation of any prohibited goods, or in the re- land- 
ing of any goods, contrary to law, which are entered 
outwards for exportation, for any drawback or boun- 
ty, or which may be prohibited to be uſed or worn 
in Great-Britain :—On failure whereof ſuch licenſe 


fon, as if no licenſe had been n granted 2 10. 


3 » os 
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And any ſhips, veſſels, boats, or goods forfeited by 


this act, or 3 the preceding act of 19 C. 3. c. 69, oy | 


be ſeized. by any officer of cuſtoms or exciſe ; 
the ſame, and the forfeitures in this act inflifted, ſhall 


be one moiety to the crown, and the other to any 


officer of the cuſtoms or exciſe who will ſue for the 
ſame;.and may be ſued for, condemned, recovered 
and applied (except herein otherwiſe directed), in 


the manner preſcribed by ſtat. 3 C. 3. g. 22. (ſee 


ante); and, after condemnation, may be broken up 
and deſtroyed, or uſed; and diſpoſed of in the ſame 


manner and fubject to the ſame rules and reſtric- 


tions in all reſpects, not altered by this act, as veſſels 
of 100 tons or any leffer burden are lubje& to by law. 


Se 33. 


But the commiſſioners of FA or excifo reſpec- 


tively, if they think proper, may cauſe any ſuch veſſel, 
in caſe it be neceſſary or fit for the ſervice of the 5 


navy, inſtead of its being broken up or deſtroyed, 

to be ſold to the officers appointed by the admiralty 
or commiſſioners of the navy for that purpoſe; and 
may dire& one moiety of the produce, after charges 
of condemnation and other charges are deducted, to 
be paid into the Exchequer to the uſe of the crown, 


and the other moiety to the officer who ſued or pro- 
ſecuted for the ſame. / 34. 


And they are authoriſed, during the preſent hoſti- 
lities, to ſell any ſuch veſſel on condemnation to pri- 
vate 22 for the purpoſe of being employed a- 
gainſt the enemy, under commiſſion from the ad- 
miralty; and half the produce of ſale, after charges 
of condemnation and ſale, is to be paid into the Exche- 
fuer for the crown, and half to the officer who pro- 

cuted. 33 G. 3. c. 70. /. 6. 

And they may caule to be ſold any ſuch veſſels 
not conſtructed for ſmuggling, and the produce to be 
applied as of thoſe A to be n be 28 G. 3. 
ee | $97 2 
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Any Sr Sn aner in England, or Ares in 


Scotland, of cuſtoms or exciſe, are authoriſed, out 


of the ſhare due to his majeſty in their hands, to re- 
ward the officer of cuſtoms or exciſe who ſhall ſeize 


any veſſel liable to be broken up after condemnation, 
and which ſhall not be uſed in his majeſty's ſervice, 


105. per ton according to the legal admeaſurement 
for all veſſels exceeding 4 tons — and 40 s. for every 
boat not exceeding 4 tons, and half the produce of 
the materials thereof after deducting charges of 


condemnation. 28 6. 957 34. „ V3 5 G. 3. 


2 . 


Many veſſels or boats, whoſe length is greater than 
in the proportion of 35 feet to 1 foot in breadth, are 
commonly employed and neceſſarily ſo in the pilchard 


fiſhery, and which with their cargo and tackle were 


_ ſubje to forfeiture by the preceding ſtatute, unleſs 
lieenſed as thereby directed: in order therefore to 
facilitate the method of procuring ſuch licenſes, by 
the owners and adventurers in that fiſhery, it was in 
the following year, 178 5, enacted, That the officer ap- 
pointed to collect the duties on falt in any port, har- 
bour or creek in the kingdom, is required, upon de- 
mand of ſuch owner, and ſecurity given as after men- 
tioned, to grant him a licenſe ſubſcribed by ſuch falt 
| officer, ſpecifying the tonnage of ſuch veſſel or boat, 
and deſcribing her built with reſpect to length and 
breadth, and who is the owner thereof; which li- 
cenſe the officer is required duly to regiſter, and no 
fee ſhall be demanded or received for granting or 
regiſtering the ſame : — And the owner ſhall give ſuffi- 
cient ſecurity by bond to the king in double the 
yalue of the veſſel or boat, to be approved of to 
the ſatisfaction of ſuch older; ; Which bond ſuch 
officer is required to provide, without fee, except 
payment of the ſtamp duties thereon; with condition 
that ſuch veſſel or boat ſhall not be employed i in the 
* or landing of any tea or foreign ſpi- 
c rituous 


kituous liquors, or any prohibited or other goods, 
contrary to the meaning of the preceding act, or of an 
other act; or in the exportation of any goods which 
are or may be prohibited to be exported; or in the 
re- landing of any goods whatſoever, contrary to law, 
which are entered outwards for exportation, for any 
drawback or bounty, or which are or may be pro- 
hibited to be uſed or worn in Great- Britain: On 
failure whereof ſuch licenſe ſhall be void, and ſuch 
veſſel or boat ſhall be liable to ſeizure and proſe» 
cution as if no licenſe had been granted. 25 G. 3, 
t. N fs. : | „ „ 
lt was ſoon found expedient to make further pro- 
viſions in regard to ſuch veſſels as are deſeribed in 
24 G. 3. c. 47, and that that act ſhould be extended to 
other veſſels; it was therefore in 1787 enacted, That 
in caſe any cutter, lugger, Co wherry, ſloop, 
ſmack or yawl, belonging in the whole or in part to 
any of his majeſty*s ſubje&s, ſhall be found within the 
limits of any of the ports of this kingdom, or within 
four leagues of the coaſt, having a bowſprit which 
ſhall exceed in length more than two-thirds of the 
length of the veſſel, from the fore part of her ſtem, 
to the afterſide of the ſtern-poſt aloft (whether it be a 
ſtanding or a running bowſprit), every ſuch veſſel, 
with all her guns, furniture, ammunition, tackle and 
apparel is forfeited, and ſhall be ſeized by any officer 
of cuſtoms or exciſe. 27 G. 3. c. 32. ſc 1. | 
And the owners ſhall paint upon the outſide of 
the ſtern of every boat belonging to ſuch veſſel, the 
name of the veſſel and port or place to which ſhe 
belongs, and the maſter's name within- ſide of the 
tranſum, in white or yellow roman letters, not leſs 
than two inches in length, on a black ground, under 
pain of forfeiting the boat, which may be ſeized by 
any officer of the cuſtoms or exciſe. .. 2. ; 
The owners of any boat, not belonging to any 
Jhip or veſſel, are required to paint, or have painted 
| upon 
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upon her ſtern, in white or yellow roman letters, two 
inches in length, on a black ground, the names of 
the owners, and the port or place to which ſhe be- 
longs, under pain of forfeiting every ſueh boat found 
within the above limits, and which may alſo be ſeiz- 


. ed by any officer of cuſtoms or exciſe, . 3. 


But this forfeiture does not extend to any cutter, 
lugger, ſhallop, wherry, loop, ſmack or yawl, nor 
to any veſſel or boat whatever in the ſervice of the 
navy, victualling, ordnance, cuſtoms, exciſe, or poſt. 
office, nor to any veſſel the owner of which ſhall 
have a licenſe from the admiralty agreeably to the 


rules preſcribed in the preceding ſtatute, nor to any 


lghters or barges uſed ſolely in rivers or inland na- 


vigations. / 4. 


If any of theſe veſſels are found out af the limits 
of their navigation ſpecified in their licenſe from 
the admiralty, they may be ſeized and proſecuted, 
as if no licenſe had been procured for them, /. 5. 
unavoidable neceſſity or diſtreſs. of weather excepted. 


e | 


The maſters are required to produce their licenſe 


to every officer of cuſtoms or exciſe who ſhall board 
them within the limits of any port, or four leagues of 
the coaſt ; and if they ſhall not have it on board, or 
refuſe to produce it, or if it be produced without the 
proper indorſement of ſecurity having been given to 
the colleQor of the port whereto they belong, their 
veſſels are forfeited, and may be ſeized by ſuch ofſi - 
cer, and diſpoſed of as the act 24 G. 3. c. 47. di- 


e on 


And in caſe any open boat belonging in the whole 
or in part to any of his majeſty's ſubjects, of the 
length of 23 feet and upwards, built and conſtructed 
for rowing or ſailing, or for rowing and failing, the 
length of which ſhall be greater than in the propor- 
tion of 31 feet to 1 foot in breadth, to be meaſured 


by a ſtraight line from the fore part of the ſtem to 


9 the 
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he aft · ſide of the tranſum or ſtern-poſt aloft, ſhall 
be found either upon the water, within any port of 
Great Britain, or member or creek thereof, or within 
four leagues of the coaſt, or in any place Upon land 
in Great-Britain, ſuch open boat ſhall be forfeited, 
and may be ſeized by any: officer of cuſtoms or exe 
ciſe; and in caſe- "any open boat built for rowing 
pr failing, or for rowing and failing, belonging as 
_ aforeſaid, of the length of 18 feet, and under the 
length of 24 feet from the fore part of the ſtem to 
the aft-ſide of the tranſum or ſtern · poſt aloft, and the 
depth of which ſhall be greater than. in the propor- 
tion of 12 inch to every foot in length, ſuch depth 
to be taken from the upper part of the plank next 
the keel to the top of the upper ſtrake, whether ſuch 
upper ſtrake ſhall be fixed to the boat or be uſed as 
looſe or ſhifting waſh-ſtrakes, ſuch boat ſhall be for- 
 feited, and may be ſeized by any officer of cuſtoms or 
exciſe, together with the ſhip or veſſel to which ſhe. 
ſhall belong. 28 G. 3. c. 34. {+ 10. 

The like forfeiture has been ſince extended to any 
ppen boats ſo found of 14 feet in length and under 

18 feet in length of the above depth, unleſs ſhe has 
plank of + of an inch thick, and her timbers 14 inch 
ſquare, and not more than 9 inches diſtant from tim- 
ber to timber. 34 G. 3. C. 50. |. 9. 

And all open boats, belonging as aforeſaid, of 
24 feet and upwards, the depth of which ſhall be 
greater than in the proportion of 1 inch to t foot in 
length, ſuch depth to be taken as before mentioned, 
map alſo be ſeized by any officer. of cuſtoms or ex- 
file. Nit. 

This. act does not extend to forfeit any boat on 
account of her built, belonging to or in the ſervice 
of the navy, victualling, ordnance, cuſtoms, exciſe, 
or poſt· office, or which is uſed on any canal or inland 
navigation; nor to any boat whatever, the owner of 
V9 ſhall have a licenſe from the admiralty, 5 . 
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licenſe ſhall be actually on board at the time of 
her being detained or examined; nor to boats con- 
ſtructed and built with timbers and plank not leſs 
than the following FOE Vize 
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An open boat from 20 to 25 feet in Wadi having 
plank + inch thick, and timbers 1% inch ſquare: 
From 25 to 30 feet, having plank 3 bh ach thick, and 

- timbers 2 inches ſquare: 


From 3o to 35 feet, having plank 14 inch thick, and 
en 4 inches o 


From 35 to 40 feet, having plank 2 inches thick, and 
ttimbers 4 inches ſquare : 8 
From 40 to 50 feet, having plank 2 inches thick! 
and timbers 5 inches ſquare: 
And from 50 feet and upwards, having plank 3 inches 
thick, and timbers 6 inches iquare. 15 12. 
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Peer cutter, lugger, ſhallop, wherry, frriack, or 
 yawl, belonging in the whole or in part to any of 
his majeſty's ſubjects, of which the bottom is clench- 

work, unlefs they ſhall be ſquare rigged, or fitted 
With a ſtanding bowſprit, the heel of which ſhall be 

fixed to the main deck by an iron claſp, ſuch claſp 
ro be without bitts, ſecurely bolted through the bow- 
ſprit and beam of the ſaid deck, and the bowſprit 
to be ſteaved or elevated at leaſt two inches in every 
foot from the ſtraight line of the range of the deck, 
and rigged with a fixed ſtay for the jibb to work 
upon, which ſtay ſhall be not leſs than a two inch 
rope for a veſſel of twenty tons, and ſhall increaſe in 
ſize not leſs than half an inch for every other ten 
tons, and the bowſprit to be without any traveller 
or other materials, to conduct the jibb out and in upon 
the bowlprit, and without any flying jibb ſet there- 
on, in any manner whatever, —- which ſhall be found 
or difcovered to have been within the limits of any 
of the ports of this os Hans or within the diſtance 


of 
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of four leagues from the coaſt thereof, or within the 
diſtance after ſpecified, ſhall be forfeited, with all the 
goods laden on board, and all her guns, tackle and 
| Kannen ae SO Pei Hh AN ant bt 
Whale boats belonging to Greenland ſhips, and 
not uſed in any other than in that fiſnery, and which 
after ſuch ſhips return to port are laid up out of uſe, 
according to the laws in force for regulating thoſe 
fiſheries, are exempted from the above forfeitures. 
10. . „„ l tf * 
1 And any ſuch cutter, c. found or diſcovered to 
have been within ſuch limits, having on board any 
arms or ammunition whatever, except by licenſe 
from the admiralty, ſhall be forfeited, with all 
the goods, if any laden an board, and all her guns, 
tackle and furniture, and may be ſeized by any 
officer of cuſtoms or exciſe: but this is not to 
| - extend to any ſhip or veſſel on a voyage from 
any part of America, Eaſt or We/t-Indies, Africa, or the 
Mediterranean, ſo as to ſubje& the ſame to forfeiture 
for having ſpirits,” tea, coffee, tobacco or. ſnuff on 
board; nor to forfeit any cutter, lugger, c. in the 
ſervice of the navy, victualling, ordnance, cuſtoms, 
exciſe, or poſt- office; nor to any ſuch veſſel or lighter 
uſed ſolely on any rivers, canals, or inland navigations; 
nor to any ſuch whoſe, owner : ſhall have a licenſe 
from the admiralty obtained and entered agreeably 
to the ſtatute of 24 G. 3. c. 47, and being actually 
on board at the time of her being detained or ex- 
amined by any officer of cuſtoms or exciſe, and pro- 
duced to him or them on demand during ſuch de- 
tention or examination; nor to any ſhip or veſſel 
for having arms or. ammunition on board regularly 
entered and cleared at any cuſtom-houſe in any of 
his majeſty's dominions as merchandiſe, or for the 
uſe of his ſtores or garriſons, and regularly ſtowed in 
the hold; nor to any cutter, c. which ſhall bone 
Jide be wholly and ſolely employed in the cod, her- 


ring 


pete 
. 
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ting, mackarel, or other fiſheries carried on from 
Great. Britain, and ſhall have on board a ſufficient 
quantity of hooks and lines, or nets for properly 
carrying on thoſe fiſheries reſpeQively, and ſhall cleat 
out at ſome port in Great-Britain for ſuch fiſheries 
reſpectively. ir DE a tot ns 
And any cutter, c. or goods forfeited and ſeized 
by this act, may be proſecuted, and the forfeiture there. 
upon recovered and applied as any other veſſel may 
be proſecuted by 24 G. 3. c. 47. and the forfeitures 
ß en OE 
Theſe proviſions are now extended to every cutter; 
lugger, ſhallop, wherry, ſmack, or yawl belonging in 
_ whole or in part to his majeſty's ſubjects, of any 
built whatſoever, by 35 G. 3. c. 31. ew 

Any perſon who ſhal lcounterfeit, raze or falſify any 
ſufferance, warrant, cocquet, tranſire, letpaſs, certi. 
ficate or permit, or any other cuſtom-houſe warrant, 
c. ſhall forfeit 2004. and the ſame ſhall be void. 
42G 4-50. 6% fs 3 | | 
And if the goods, laden on board coaſtwiſe, exceed 
the quantity therein expreſſed, the ſurplus are for- 
feited and loſt to any officer of the cuſtoms. ſ. 7. 
In caſe of miſtake, the commiſſioners of cuſtoms 


may wave the forfeiture. . 8. 
Officers of the cuſtoms may not permit any ſhip 
to be cleared out coaſtwiſe until the maſter ſhall give 
bond to the crown in 1007. (which ſecurity ſuch 
officer of the port is required to take); with condition 
that the maſter will not land, or cauſe or permit to 
be landed, any goods in any part of this kingdom in 
any manner prohibited by law, or take the ſame on 
board in order to their being ſo landed; nor be any 
ways concerned or aſſiſting in fraudulently importing, 
_unthipping, or landing the ſame; and will not hinder 
or oppoſe. any officer of cuſtoms or exciſe, or any 
perſon. aſſiſting them in due execution of their offices 
or employments, or until the maſter ſhall produce a 
; | Og certificate 


* 
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certificate under the hand of the colledivr. or other 
principal officer of the cuſtoms at ſome port or place 
in Great-Britain, ofſuch ſecurityhaving been ſo given; 
and this bond is declared to be not chargeable with 
any ſtamp duty, fee, gratuity, or ny gage in * 

manner on account of wat Oy 75 af e | 
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- SMUGGLING;, or the offence of importing goods 
withour: paying the duties impoſed thereon by the 
laws of cuſtoms and exciſe, is generally connected 
and carried on hand in hand with Owling. This is 
reſtrained by a great variety of ſtatutes, which inflict 
pecuniary penalties and ſeizures of the goods, and 
affix the guilt of felony, with tranſportation for ſeven 
years, upon the more open, daring, and avowed n 
tices ( 

The high duties Which have been impoſed upen 
che importation of many different ſorts of foreign 
goods, in order to diſcourage their conſumption in 
Great. Britain, have in many cafes ſerved only to en- 
courage ſmuggling, and in all caſes have reduced the 
revenue of the cuſtoms below what more moderate 
duties would have afforded. The bounties which are 
ſometimes given upon the exportation of home pro- 
duce and manufactures, and the drawbacks which 
are paid upon the re- exportation of the greater part 
of foreign goods, have given occaſion to many frauds, 
and to a ſpecies of ſmuggling more deſtructive of 
the public revenue than any other. In order to ob- 
tain the bounty or drawback, the goods, it is well 
known, are ſometimes ſhipped and ſent to ſea ; but 
| ſoon afterwards clandeſtinely ' re-landed in ſome 
other part of the country. The defalcation of the 
revenue of cuſtoms occaſioned by bounties and draw- 
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backs, of which a great part are obtained fraudu- 


lently, is very great. It becomes the intereſt of the 
Importers to ſmuggle as much and to make entry of 


as little as poſſible; and of the exporters to make 


entry of more than they export, ſometimes out of 


vanity, and to paſs for great dealers in goods which 


pay no duty, and ſometimes to gain a bounty or 
a drawback. Our exports, in conſequence of theſe 


different frauds, appear upon the cuſtom-houſe books 
greatly to overbalance * dur imports, ' to the un- 
Jpeakable comfort of thoſe politicians. who meaſure 
the national proſperity by what they call the balance 


* 


of ttade. 


By removing all prohibitions, and by ſubjecting 


all foreign manufactures to ſuch moderate taxes as 
it was found from experience afforded upon each 
article the greateſt revenue to the public, our own 
workmen might ſtill have a conſiderable advantage 
in the home market, and many articles, ſome of 
which at preſent afford no revenue to government, 
and others a very inconſiderable one, might afford a 
ver grem one. Me . 
When the diminution of revenue is the effect of 


the diminution of conſumption, there can be but one 


remedy, and that is the lowering the tax. When 


the diminution of the revenue is the effect of the 
encouragement given to ſmuggling, it may per- 
| haps be remedied in two ways; either by diminiſh- 


ing the temptation to ſmuggling, or by increaſing 
the difficulty of ſmuggling. The temptation to ſmug- 
gling can be diminiſhed only by the lowering of the 


tax; and the difficulty of ſmuggling can be increaſed 


only by eſtabliſhing that ſyſtem of adminiſtration 
which is moſt proper for preventing it. 


Ihe exciſe laws, it appears, I believe, from ex- 


perience, obſtruct and embarraſs the operations of 

the ſmuggler, much more effectually than thoſe of the 

cuſtoms. By introducing into the cuſtoms a Rn. 
| | | © 


/ . 


of adminiſtration as ſimilar to that of the exciſe as 


the nature of the different duties will admit, the diffi- 
culty of ſmuggling may be very eaſily increaſed. 


The methods lately adopted of warehouſing com- 


modities under mutual locks and keys, and delivering 
them out on payment of their duties, and ſecurity for 


their reſpective deſtinations, either of exportation, 
for home conſumption, or manufacture, has been 


found a very beneficial method for the revenue: and ſo 
long as too much authority is not given to the officers, 
nor too much diſreſpect caſt upon the merchant by 

being ſubje& in any reſpect to their controul, this 
part of the ſyſtem may be ſaid to be productive of 
public utility. : . e 

The encouragement to ſmuggling increaſes as the 
duties advance; and in proportion as they advance, 


and thereby become more important to the govern- 
ment, the meaſures to ſecure them become ſtronger : 


theſe augment. the value of the prize, ſtimulate the 


exertions of oppoſition, and life becomes at laſt the 


ſtake equally depoſited with contraband property ! 
Hence it 1s that the moſt hazardous of all trades 
is that of the ſmuggler, though where the adventure 
ſucceeds it is likewiſe the moſt profitable; but then 
it is at the ſame time the infallible road to bankrupt- 
cy. The preſumptuous hope of ſucceſs ſeems to act as 


upon all other occaſions, and to entice ſo many adven- 


turers into hazardous trades, that their competition 
reduces their profit below what is ſufficient to com- 
penſate the riſk, To compenſate it completely, the 
common returns ought, over and above the ordinary 
profits of ſtock, not only to make up for all oc- 
caſional loſſes, but to afford a ſurplus profit to the ad- 

venturers, of the ſame nature with the profit of in- 
ſurers. But the facts in ſmuggling. are far otherwiſe : 
a few inſtances of ſucceſs during a courſe of years in 
the prime of life ſpent in laborious and dangerous 


toil, in diſgraceful and unmanly deceit and falſehood, 
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have. 
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have never been found to repay the lofs of fame, of 
domeſtic quiet, of public reſpect, of property riſked, 
of debts irrecoverable, of conſtitution impaired, and 
perhaps of limbs ſacrificed, in the harafling warfare 
of nocturnal and unſeaſonable travail and hoſtility, 
and all the confliting horrors of ceaſeleſs violence 
and deſperation. 

Truly may it be ſaid of this ſpecies of waffe, and 
the riſks neceſſary to conduct it, 


4 


Quid non mortalia pecfora wy 
Auri ſacra fames . 


However; a perſon who is no doubt highly blame- 
able for violating thefe laws of his country, may be 
frequently incapable of violating thoſe of natural 
juſtice; and would perhaps have been in every reſpect 
an excellent citizen, had not the laws of his country 
rendered him criminal in the public eye. In govern- 
ments of great extent in their ſplendour, commerce, 
manufactures, ambition and importance in the gene- 
ral ſcale of human affairs, as the public revenue in- 
ereaſes, the laws which guard it frequently augment 
the temptations to evaſion. Not many people are 
ſcrupulous about ſmuggling, when, without perjury, 
they can find an eaſy and ſafe opportunity of doing ſo. 
By this indulgence of the public, the ſmuggler is often 
encouraged ii continue a trade which he is thus taught 
to conſider as m ſome mæaſure innocent; and when the 
ſeverity of the revenue laws is ready to fall upon him, 
he is frequently diſpoſed to defend with violence, what 
hae has been accuſtomed to regard as his juſt property. 
From being at firſt perhaps rather imprudent than 
criminal, he at laſt too often becomes one of the 

+ hardeſt and nioſt determined violaters of the laws 
of ſociety (9). Hence the rigorous meaſures adopted 
1 12 9 to be neee 8551 n. 
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It will appear in the following pages, with what 
care the legiſlature has protected the officers of the 
revenue againſt aſſaults and obſtructions in the exe- 
cution of their hazardous duty. And beſides theſe 
reſtrictions, it will alſo appear under the reſpective 
heads in the 2d part of this work, that fraudulent 
though leſs violent obſtructions are puniſned by pe- 
cuniary fines and forfeitures, differing in proportion 
to the magnitude of the duty to be raiſed on each 
commodity. Ts 
W here any officers of cuſtoms ſhall be, by any per- 
ſon or perſons armed with club, or any manner of 
weapon, forcibly hindered, affronted, abuſed, beaten 
or wounded, either on board any ſhip or veflel, or 
upon the land or water, in the due execution of their 
office, the offenders ſo reſiſting, Ac. ſuch officers, or 
their deputies, or ſuch as ſhall act in their aid, 
{hallby the next juſtice of peace, or other magiſtrate, 
be committed to priſon, till the next quarter ſeſſions: 
the juſtices whereof are empowered to. puniſh the 
offender by fine, not exceeding 100 J. and he is to 
remain in priſon till he be diſcharged by order of 
the Exchequer both of the fine and of the impriſon- 
ment, or diſcover the perſon that ſet him on work, 
to the end that he may be legally proceeded againſt. 
. 13 O'rs Cor..2- £8 fd. L 
Ihis puniſhment having proved inſufficient, it was 
afterwards enacted, That if any officers of cuſtoms 
be forcibly hindered, wounded, or beaten in the due 
execution of their office, by any perſons armed with 
club, or any manner of weapon, tumultuouſly aſ- 
ſembled, in the day or night, to the number of eight 
or more perſons, all perſons ſo hindering, c. ſuch 
officers, or ſuch as ſhall act in their aid, ſhall, by order 
of the court before whom they ſhall be convicted, 
be tranſported for ſuch term as the court think fit, 
not Exceeding ſeven years, according to 4 G. 1. c. 11. 
for tranſportation of felons, c. and to fuffer death 
| G 2 aj on 
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on returning before the expiration of the term. 
ee 21. / 34, 35 · 


But if any offender ſhall, within two months after 
his offence, and before conviction, diſcover two or 


more of his accomplices to the commiſſioners of 


cuſtoms in England or Scotland, ſo that at leaſt two 

of them be convicted, he ſhall receive 40 J. for each; 

and be clearly diſcharged of his own offence. /. 36. 
And if any other perſon ſhall, within three months 


after the offence, diſcover to the commiſſioners any 


ſuch offender, ſo as that he be convicted, he ſhall re- 
ceive 40 J. for each, beſides any other reward he 
may be entitled to, on account of any goods re- 
covered by. means of his diſcovery, or on account 
of the penalty which ſhall be recovered for running 
ſuch goods. / 37. 

Theſe rewards of 40 J. are to be paid by the re- 
ceiver-general of cuſtoms, out of the public money 
in his hands, upon production of a certificate from 
the judge of the court before whom the cauſe was 
tried, certifying the conviction ; which payment ſhall 
be allowed i in his accounts. /. 38. | 

By /. 7. of this ſtatute, if any perſon ſhall oppoſe, 
moleſt, hinder or obſtruct, any officer or officers of 


exciſe, in the due execution of the powers or au- 


thorities granted them by any act relating to the 
exciſe, he ſhall forfeit 10 J. - Made tranſportation by 
9 G.2. c. 35. / 28. | 

All perſons found paſſing, : knowingly and willing. 
ly, with any foreign goods landed from any ſhip or 
veſſel without the due entry and payment of duties 
chargeable thereon, in their cuſtody from any port 


of this kingdom, or within 20 miles of any of the 


coaſts, and ſhall be more than fve per/ons in com- 
pany, or ſhall carry any offenſive arms or weapons, 
or wear any vizard, maſk, or other diſguiſe, when 


- paſſing with ſuch goods, or ſhall forcibly hinder or 


refit any ears of cullows or excile in the ſeizing 
Or 
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or ſecuring any ſort of run goods, ſhall be deemed 


runners of foreign goods within the meaning of this 
act; and being convicted of any ſuch offences, for 


which they ſhall be ſo deenied runners of foreign 


goods, ſhall be adjudged [guilty of felony, and be 


tranſported as felons for ſeven years, in the ſame 
manner as is preſcribed by ſtatute 4 G. 1. c. 11. 


& 6G. 1. c. 23; and if they return before that time 
ſhall ſuffer as felons, and have execution awarded 
againſt them as perſons attainted of felony, without 
benefit of clergy. 8 G. 1. c. 18. J. 6. f 

If any ſuch runner of foreign goods ſhall, within 


two months after ſuch offence, and before conviction, 


diſcover two or more of his accomplices to the 
commiſſioners of cuſtoms or exciſe in Fngland or 
Scotland, ſo as they, or two of them at leaſt, be con- 
victed, the offender fo diſcovering them ſhall receive 


40 l. for every offence ſo diſcovered and convicted, 


as a reward; ſo as the value of the goods recovered 
for the crown on ſuch diſcovery exceed 50 J. and 


the perſon ſo diſcovering ſhall be clearly diſcharged 


of his own offence. /. 7. ny ee 
And if any perſon ſhall, within three months after 


| fuch offence, diſcover to the commiſſioners © an 


perſon guilty thereof, ſo as he be convicted, the 
diſcoverer ſhall have the like reward of 40 J. for 


every ſuch offender ſo diſcovered and convicted, over 


and above any other reward he may be entitled. to, on 
account of the goods ſo earried or conveyed away, 
which ſhall be recovered by means of his diſcovery, - 
or on account of the penalties which ſhall be reco- 
vered for the running of ſuch goods; ſo as the va- 
lue of the goods recovered for the crown, on ſuch. 
diſcovery, exceed 50 I. .. 8. e 

The commiſſioners of cuſtoms and exciſe in Eng- 
land and Scotland ſhall cauſe theſe rewards of 401. 


» 


to be paid by the receiver-general, or caſhier of cuſ- 
toms and exciſe, out of any public money in their 
I 8 


* wan, 
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hands, under their management, in proportion to the 
duties payable on the goods ſo clandeſtinely run, for 
which ſuch perſons ſhall be convicted, upon pro- 
ducing to them a certificate under the hand of the 


judge of the court before whom the offender ſhall. 


be tried, certifying the conviction ; and the money 
paid by the receiver-general ſhall be allowed in his 
accounts. /. 9, | gr | 
As great encouragement is given to ſmugglers, by 
perſons receiving and buying their goods, clandeſ- 
tinely imported, and which may be alſo a means of 
introducing infection, it is enacted, That if any per- 
ſon ſhall receive, or buy any ſuch goods, and be 


lawfully convicted thereof, upon his appearance or 


default, upon the oath of one or more witneſſes, or 
by confeſſion, before one or more juſtices of the 
peace of the county, diviſion, or liberty, where the 
offence was committed, or where the offender ſhall 
be found (which oath ſuch juſtice is authoriſed to 
adminiſter), the perſon convicted ſhall forfeit 20 /. 
half to the informer, and half to the poor of the 


pariſh where the offence was committed, to be levied 


by diſtreſs and ſale of his goods, by warrant under 


the hand and ſeal of ſuch juſtice; and for want of 


ſuch diſtreſs, ſhall be by ſuch juſtice committed to 
priſon, without bail or mainpriſe, for three months. 
8 F . 5 

The ſtatute 8 G. 1. c. 18. which refers to 6 G. 1. 
and to two ſtatutes of 8 Ann relating to ſeizures of 
carts and horſes carrying tea and coffee, having no 
negative words, yet does not take away the juriſdiction 
of the court of ' Exchequer, but the party has his 


election to/ proceed there, or before the juſtices; and 


the court will not remove their proceedings thereon, 

if there appear no great delay (r). 1 
An information was filed in B. R. 17 G. 3. 
againſt Clarke and two other perſons upon 8 G. 1. 
| 8 (7) Bunb. 139. | 5 5 
: c. 18. 


5 Ly 
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c. 18, % 25. for aſſaulting and reſiſting officers of the 


cuſtonis in execution of their duty, and reſcuing out of 
their cuſtody, 60 half-ankers of brandy, and 60 
half-ankers of geneva, which they had ſeized : by 
reaſon whereof, and by force of the ſtatute, the in- 
formation ſtated, that ſaid defendants had /everally. 
forfeited the ſum of 40 J. a piece.“ — There was a. 
ſecond count for the affault only, without the reſcue, 
which concluded in the ſame manner, that defendants. 
had ſeverally forfeited, 40 J. | 1 

Upon Not guilty pleaded, the jury found the de- 
fendants /everally guilty. 10 15 ; 

The objection to this verdict, on the rule to ſhew 
cauſe, was, that it was for three feveral ſums of 
401. each; whereas by the act the offence was en- 
tire, and only one penalty given for one and the 
ſame offence: caſes were inſtanced of convictions on 
the game acts, where, though ſeveral offenders are 
concerned, only one penalty can be recovered againſt 
them all (). Hardman qui tam v. Whitaker, Mich. 
Term 1748, MSS. ſo one penalty only for killing 
hares on the ſame day. Marriot v. Shaw, MS8. 
(query if the ſame as Comyns 274) Sc. Fc. | 

Lord Mansfe/d—The true diſtinction between the 
caſes cited at the bar and the. preſent is this, that 
where the offence 4s in its nature /ing/e, and cannot 
be ſeyered, there the puniſhment ſhall be only ſingle 
becauſe, though ſeveral perſons may join in commit- 
ting it, it ſtill conſtitutes but one offence. But where 
the offence is in its nature ſeveral, and where every 
perſon concerned may be ſeparately guilty of it, there 
each offender is ſeparately liable to the penalty, be- 
cauſe the crime of each is diſtin& from the offence 
of the others, and each is puniſhable for his own 
crime. | | : 


For inſtance, the offence created by 1 S 2 P. & M. 


Cro. El, 480. Noy 62 Moor 453. | 
; r 45 
| . „„ 
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c. 12. is impounding a diſtreſs in a wrong place. One, 
three, or four perſons, may impound it wrongfully, 
it is ſtill but one act of impounding—it cannot be 
ſevered—it is but one offence, and therefore ſhall 
be ſatisfied by one forfeiture. So under 5 Ann. c. 14. 
for the preſervation of game; killing a hare is but 
one offence in its nature; whether one or twenty 
kill it, it cannot be killed more than once. If par- 
tridges are netted by night, two, three, or more, may 
draw the net, but ſtill it conſtitutes only one offence. 
But this ſtatute (8 G. 1.) relates to an offence in 
its nature ſeveral, a ſeveral offence at common law; 
and the ſtatute adds a' further ſanction againſt that, 
which each man muſt commit ſeverally. One may 
reſiſt, another moleſt, another run away with the 
goods: one may break the officer's arm, another put 
out his eye. All theſe are diſtinct acts, and every 
one's offence entire and complete in its nature: there- 
fore each perſon is liable to a penalty for his own 

ſeparate e 3 | | 

Alion J. —Suppoſe a perſon not preſent at the time 
of the offence committed, were to have adviſed or 
procured it to he done; I am of opinion, under the 
words of this act, that he would be liable to the 
penalty. The diſtinction is, that the offence here is 
in its nature /everal. I remember the caſe of Hard- 
man v. Whitaker. There the offence was conſidered 
as being in its nature anly one offence. But in this 
caſe the offences of the ſeveral defendants are diſtinct 
and ſeparate (7). _ . 

By 11 G. 1. g. 30. / 1. officers of exciſe may go 
on board and enter any ſhip or veſſel within the 
limits of any port of this kingdom, continue on 
þoard, and rummage and ſearch as the officers of 
cuſtoms may legally do, for all exciſeable liquors, 
coffee, tea, cocoa-nuts, chocolate, and cocoa-paſte, 
and ſeize for the uſe of the crown, as well all ſuch 


0 Cowp. 610. 


—— 


commodities 
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commodities as are forfeited by law, with their caſks 
and packages, as alſo all fuch as before due entry, and 
without payment or ſecurity of the duties on impor- 
tation, ſhall be found unſhipping or unſipped. And 
on ſuſpicion of concealment of any exciſeable li- 
quors, by their oath, ſetting forth the ground there- 
of, before any two commiſſioners, or one magiſtrate, 
they may be empowered by ſpecial warrant to enter 
by day or night, and, if by night, in. preſence of 
a conſtable, to ſeize and carry away the fame. And 
if any perſon obſtruct, oppoſe, moleſt, Jet, or hinder 
them therein, he ſhall forfeit 100/. . 2. 
9 G. 2. c. 35. This act, which was paſſed for in- 
demnifying officers, previous to April 1736, alſo en- 
ters largely into further regulations for the exciſe for 
the future; and recites that divers deſperate and diſ- 
orderly perſons frequently appeared in great gangs, 
near the ſea coaſts and the ſhores of navigable rivers, 
and in and about towns and villages adjacent, carry- | 
ing fire-arms or other offenſive weapons; and durin 
their abode there committed great ſpoil and devaſta- - 
tion, in order to be aiding in the clandeſtine running, 
landing, and carrying away of prohibited goods, and 
to reſcue the ſame after ſeizure from the officers of 
_ cuſtoms or exciſe, and to watch for proper oppor- 
tunities for the purpoſe :—-and that ſeveral officers 
of revenue, and their aſſiſtants, had been wounded. * ' 
and maimed, and ſome of them murdered in the 
execution of their office, and great quantities of run 
goods had been reſcued after ſeizure ; and ſheriffs 
and other civil officers had been forcibly hindered 
from the execution of proceſs :—For preventing all 
which, x e : : 

It is enaQed, That upon information on oath, be- 
fore one or more juſtices of peace, that any perſons, 
to the. number of three or more, are or have been 
aſſembled, for any of the above-mentioned purpoſes, | 
or armed with Fre. armt, or other offenſive arms or 

das N 3 Weapons, 


 #veapons (u), ſuch juſtice may grant his warrant to the 
conſtable, headborough, or other peace officer what- 
ſoever, requiring them to take to. their aſſiſtance as 
many of his majeſty's ſubjects as may be thought 
neceſſary for apprehending all ſuch perſons ; and, 
if on examination ſuch. juſtice ſee cauſe, he may 
commit them to the next county gaol, there to re- 
main, without bail, till diſcharged by due courſe of 

law: — and all perſons upon due proof of their being 
ſo aſſembled and armed in order to be aiding and 
aſſiſting in the clandeſtine running, landing, reſcuing 
and carrying away prohibited or uncuſtomed goods, 
on conviction, are adjudged guilty of felony, and to 
be tranſported for ſeven years, and ſuffer death on 
returning within that time. /, 10. 

A reward of 50 J. is alſo given to the perſon who 
ſhall. apprehend ſuch offender, to be paid immedi- 
ately after conviction, on tendering a certificate un- 
der the hand of the judge, ſtating the conviction, 

and that the offender was taken by the party elaim- 
ing the reward: — a further 50 J. if he ſhall have loſt 
an eye, or limb, or be otherwiſe maimed or danger- 
ouſly wounded; and if killed, then 50 J. to his exe- 
cutors, on a like certificate by the juſtices of aſſize 
for the county, or two next juſtices, upon ſufficient 
proof, and without fee. /. 11. | 

If any offender, in three months after the offence, 
and before his conviction, diſcover two or more ac- 
complices to the commiſſioners of cultoms or exciſe, 

ſo as that they, or two at leaſt, be convicted of the 
a offence, he is entitled to a reward of 50 /. and ac- 
quittal of his own offence. / 12. | 


And if two or more in company paſs within five 


{ 


(.) From theſe words it was contended, in a caſe where a whole 
party had fire-arms except one, who had only an horſe-whip—that 
this ian was not guilty within this act and the attorney-general 
declined arguing the point, — 2 Stra. 1166. 

J 


miles 


* 
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miles of the ſea-coaſt, or of any navigable riyer, with. 
one or more horſes, or with any cart or carriage 
laden with 6 15. of tea, or brandy. or other ſpirits: 
exceeding 5 gallons, not having paid the duties, and 
not having a. permit for the ſame, or any other 
foreign goods exceeding: 30 J. in value, landed with- 
out entry and payment of duties, and carry any of- 
fenſive arms or weapons, or wear any vizard, maſk, 
or other diſguiſe, when ſo paſſing; or: forcibly ob- 
ſtruct, aſſault, oppoſe, or reſiſt any officers of cuſtoms, 
or exciſe in ſeizing and ſecuring any ſort of pro- 
hibited, uncuſtomed or run goods, or other the exe - 
cution of their office, ſnall be deemed to be runners 
of foreign goods within 8 G. 1. c. 18, although no 
proof ſhall be made that ſuch goods were run, or had 
not been entered and duties paid; but proof thereof, 
and how the. offenders came by them, ſhall lie on, 
themſelves; and on conviction every ſuch offender. 
ſhall be adjudged guilty of felony, and be tranſported, 
for ſeven years, and ſuffer death if he return within, 
that period, without benefit of clergy. /. 13. 
And all ſuch goods, weapons, furniture of horſes, 
cattle and carriages, cheſts and packages, are for- 


feiteck . 
L. 50 reward to any officer wounded in execution 
of his duty, or in taking any offender, and 50 J. to 
his executors if he be killed. on certificate of the 
jultices of aſſize or of two juſtices of peace. fe 15. 
L. 50 reward to any perſon, on diſcovering, with- 
in three months after the offence, any ſuch offender 
or offenders, payable on the conviction of each of 
them. /. 16. : 7s | = 
| Theſe rewards are to be paid by the receiver-gene- 
ral of the cuſtoms or exciſe, on producing the certi» 
ficate of the conviction or death ; and if any diſpute 
ariſe between the parties entitled, the commiſſioners 
are to adjuſt their ſhares. /. 17. | 
Upon information on oath before any one or more 
juſtices, chat any perſons are lurking, waiting, or loi- 
| _ tering 
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tering within five miles of any ſea wie or navigable 
river, and that there is reaſon to ſuſpect that they wait 
with intent to be aiding in the running any prohibited 
or uncuſtomed goods, the juſtice may cauſe them to 
be brought before him, and grant his warrant for 
apprehending them; and if they do not give a ſatiſ- 
Jactory account of themfelves, and that they are not 
concerned in ſuch fraudulent trade, and are not at 
ſuch place with intent to carry on ſuch clandeſtine 
practices, they ſhall be committed to the houſe of cor. 
rection to be whipped and to hard labour at ſuch 
Juſtice's diſcretion, not exceeding one month; and the 
commiſhoners' are to pay the informer 20 5s. a head for 
each offender. . 18, 

But if the offender deſires time 1 Fd On that he 
is not ſo concerned, he ſhall not be whipped or have 
other correction; but the juſtice ſhall commit him to 
the common gaol till he give good account of himſelf, 

or make proof or give ſecurity to ON . 8 fatisfac: 
tion, not to be guilty S 

And if any perſon ſhall wa 5 tea, brandy, Al's 
rack, rum, ſtrong waters or ſpirits to ſale, not having 

à permit; or if any hawker trading on foot, or with 
horſes, or other cattle, or otherwiſe, ſhall do ſo, having 
a permit; any perſon to whom the ſame ſhall be ſo of- 
fered to ſale, may arreſt, ſeize, and detain the goods 
and carry them to the next warehouſe of cuſtoms or 
exciſe, and bring the perſon before any one juſtice 
of the peace, to be by him committed to priſon and 
proſecuted for the penalties incurred for ſuch offence: 
and the goods ſhall be proſecuted in the name of the 
perſons who ſeized them, in like manner as if they 
| had been ſeized by an officer of cuſtoms or exciſe, 
and after condemnation of the goods, and commit- 
ment of the perſons offending, the party ſeizing ſhall 
be entitled to one third of the groſs produce of ale, 
which the commiſſioners are to cauſe to be paid; 
and if he defire 1 it, 1 1 5 ſhall in the mean time, till the 


goods 


f 


nan 1.9 Objeruttion of Meer s by Smugglers. 93 


goods can be, ſold, cauſe 15. per ib. of tea, and 
15. per gallon of ſpirits to be advanced to him, upon 
a certificate from the juſtice of the commitment, and 
after ſale the ſame ſhall be replaced out of the pro- 
duce thereof. /. 20. 5 OR 
All watermen, carmen, porters, and other perſons 
employed in carrying goods prohibited or run, upon 
whom. they ſhall be found or ſeized, knowing it, and 
being convicted on appearance or by default, on the 
oath of one or more credible witneſs, or by confeſſion, 
before one or, more juſtices where the offence ſhall be 
committed, or the offender be found, ſhall forfeit 
. treble the value, half to the informer and half to the 
poor of the pariſh where the offence was committed; 
to be levied. by diftreſs and ſale, under a warrant 
of the ſaid juſtice, and for want of ſuch diſtreſs ſhall. 
be committed to the houſe of correction, to whipping 
and hard labour, in the juſtice's diſcretion, not ex- 
ceeding three months. /. 21. 2 „ 
The penalties of this act, except otherwiſe particu- 
larly provided, go half to the crown and half to the 
_ proſecutor; to be ſued for at We/tminter, or in the 
Exchequer at Edinburgh; and no effoin, &c. allowed. 
7 . TOES 
1 * indictment under this ſtatute of 9 G. 2. c. 35, 
contained ſeveral counts charging the offence as com- 
mitted againſt the proſecutor while in the execution 
of his office; another count only as a common aſſault, 
but yet deſcribing him as an exciſe- officer; —all the 
counts /ated the offence. committed in Surrey, and 
the venue was laid in Middleſex : the defendant was 
acquitted of all but that count charging the common 
aſſault.— On motion in arreſt of judgment for a miſ- 
trial, on the ground that the 6th clauſe of the 
ſtatute 9 G. 2. c. 35. which enacts, That for the 
* better and more impartial trial of any inditment 
“or information which ſhall be found commenced 
or proſecuted for any aſſault made or committed 


upon 
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di upon any of the officers of the cuſtoms or exciſe, 

& every ſuch offence ſhall and may be enquired of, 
examined, tried, and determined in any county in 
<« England, in ſuch manner and form as if the fame 


© offence had been therein committed, —only ex- 


tended to aſſaults on officers when in the execution 
of their office: to which the whole court inclin- 
ed; a mere 88 aſſault on a proſecutor not in 
execution of his oſſice, but who happened to be an 
officer, would not be pardoned by this act. Aſſaults 
on any of the officers of cuſtoms or exciſe means aſ. 
faults on them u revenue officers. Rule abſolute. 
. "Rex v. Cartwright. M. 32 C. 3. (“)). 

If any officer of cuſtoms or exciſe being on board 
any ſhip, boat, or veſſel, within the limits of any 
Britiſb port, ſhall be forcibly hindered, oppoſed, ob- 
ſtructed, wounded or beaten, in the due execution 
of his office, in day or night, the fenders and all 
perſons acting in their aid, on conviction, ſhall, by or- 
der of the court where convicted, be tranſported for 
ſuch term as the court ſhall think fit not exceeding 
ſeven years, and death on returning. 9 G. 2. c. 35. 

+ / | Cen : 

A But a penalty of 1007. is given, half to the crown 
and half to the informer, for obſtructing, oppoſing, 
moleſting or hindering, officers going and remaining 
on board coaſting veſlels as long as they remain in 


If any perſon who ſhall keep any tavern, alehouſe, 


victualling houſe, or other houſe, where ale, wine, 


brandy, or other ſtrong liquors ſhall be ſold by retail, 
ſhall knowingly receive, harbour, or entertain any 
perſons, againſt whom any capias or other procels of 
arreſt ſhall have iſſued, for having beat, abuſed, or 
obſtructed any officer of the cuſtoms or exciſe in the 
execution of their office, for any offences committed 


(s) 4 T. Rep. 491. 


againſt 


— 
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againſt any of the laws in being for preventing frauds 
in relation to the revenues of cuſtoms or exciſe, or 


for any crime whatſoever that ſhall be committed in 
prejudice 'of the faid revenue, and to which capias or 
other proceſs the ſheriff or other officer having exe- 


cution of the ſaid proceſs ſhall have returned that 
ſuch perſon or perſons cannot be found, and which 
perſons ſhall not have appeared to the faid proceſs 
or for any other offence, fraud or miſdemeanor in 
this act mentioned, or to the prejudice of his ma- 
jeſty's cuſtoms or exciſe; or ſhall knowingly harbour 
any perſons who having been in priſon for any of 
the ſaid offences ſhall have eſcaped, or who ſhall have 
been convicted for the ſame, and ſhall fly from juſtice, 
mall forfeit 100 J. to be recovered and divided in 


ſuch manner as is herein before expreſſed, and be 
rendered incapable of having a licenſe for keeping 


any tavern, alehouſe, or victualling-houſe, or ſelling 
wine, ale, brandy, or other ſtrong liquors by retail 
for the future. / 30. 8 F 
Provided, That no perſons ſhall ſuffer any penalty 
or diſability for ſuch harbouring, recetving, or enter- 
taining, unleſs public notice ſhall have been firſt 
given fix days before in two ſucceſſive Gazettes, of 


the abſconding of the perſons who ſhall be ſo har- 


boured, and alſo by writing to be fixed to the door 
of the pariſh-church where ſuch perſon laſt dwelt 
before their abſconding. /. 31. | 5 
And where any capias or other proceſs ſhall iſſue 
out of any court, to any ſheriff, mayor, bailiff, or 


other perſon having execution of proceſs againit any 


perſon guilty of, or proſecuted tor, any offence againſt 


the revenues of cuſtoms or exciſe, every ſuch officer 


and their deputies are required, upon application of 
any one of the known ſolicitors of cuſtoms or exciſe 


(ſuch application to be indorſed on the proceſs, and 
figned with his name and addition of /plicitor for the 
cuſtoms or exciſe), to grant a ſpecial warrant to any 

| perſons 
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perſons to TY named by him for apprehending the 
offender; and, on default thereof, ſuch officer or 
deputy ſhall be liable to ſuch penalty. as in caſe of 


their refuſal to execute like proceſs, where the de- 


fendant might have been taken thereupon in the 
uſual method of proceeding. „ 

And ſuch officer granting the ſame ſpecial warrant 
ſhall be indemnified for all eſcapes of any perſon 
taken thereby from the time of the taking till he be 
committed to the proper gaol, or tendered to the  gaoler 
(who is required to receive and. give a receipt for 
his body), and from all actions or procels of con- 
tempt for ſuch eſcape. ,. 33. 

If any perſons paſſing and repaſſing with prohibited 
or uncuſtomed goods, and armed with guns, piſtols, 
cutlaſſes or other offenſive weapons, ſhall hinder, 
moleſt, or reſiſt any officers of cuſtoms or exciſe, 
who in the execution of office ſhall endeavour or 
offer to ſearch for or feize any ſuch goods from 
them, by beating, maiming, or wounding ſuch offi. 
cers, or others in their aſſiſtance, it ſhall be lawful 
to oppoſe force to force, and to endeavour, by the 
- fame means that are violently uſed againſt them, and 
by which their lives are endangered, to defend them- 
| ſelves, and execute their duty; and if ſuch offender 
be wounded, maimed, or killed, the officers or their 
aſſiſtants may plead the general iſſue to any proſe- 
cution, and give this matter in evidence, and ſhall be 
admitted to bail. / 35. 

And if on the trial the fact ſhall appear to have 
been done under the authority of this act, the jury ſhall 
find for the defendant; and if the plaintiff be non- 
ſuited, or diſcontinue after defendant's appearance, 
the defendant ſhall have treble coſts, and the like 
remedy as defendants have for the ſame by law. 
This act does not extend to 8 any perſon 
e by the Eaft India Company. fe 36. 
Nothing 


- 
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Nothing in this act is to prevent the judges of the 
King's Bench, or Court Fuſticiary in Scotland, from 
bailing any perſon committed for felony by this act, 
in ſuch manner as they may do by law in other caſes 
of felony. . 38. e 

The ſtatute 19 G. 2. c. 34: as far as it affected 
wool and the owlers thereof, is repealed by 28 G. 3. 
c. 28. mentioned in the next ſection; but as it alſo 
provided ſor other goods, it is preſumed it retains its 
force as to them. 5 TT, Ny 

Any three or more perſons armed with fire-arms, 
or other offenſive weapons, aſſembling in order to aid 
in illegally exporting {wool or other] goods pro- 
hibited to be exported, or in carrying [wool or] 
ſuch goods in order to ſuch exportation, or in run- 
ning, landing, or carrying away prohibited goods, or 
goods liable to any duties, or in relanding after pay- 
ment of duties, or reſcuing goods after ſeizure, or in 
reſcuing any perſon apprehended for any offences 
made felony by any act, or preventing the, appre- 
henſion of any ſuch guilty perſon, or who ſhall be 
ſo aiding or aſliſting ; or if any perſon ſhall have his 
face blacked, wear a vizard, maſk or diſguiſe when 
paſſing with ſuch goods, or forcibly hinder, obſtruct, 
aſſault, oppoſe, or reſiſt any officer of cuſtoms or ex- 
ciſe in ſeizing or ſecuring any ſuch goods; or if 
any perſon ſhall. maim or dangerouſly wound any 
ſuch officer in attempting to go on board any ſhip 
or veſſel within the limits of any Fngliſh port, or 
ſhoot at, maim, or dangerouſly wound him when on 
board, and in the due execution of his office, eve 
ſuch offender being convicted, is guilty of felony, 
without clergy ; —and in Scotland incurs death, and 

confiſcation of moveables. 19 G. 2. c. 34. /. 1. 

| Note 1. The weapons mentioned in this clauſe, 
and in ſeveral other of theſe ſtatutes, muſt be ſuch as 
are calculated for the purpoſes of offence—all cir- 
cumſtances conſidered ; for even a hatchet has been 

| ; OY thought 
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thought not an offenſive weapon within this act, 
where it was only caught up on the ſpur of the oc- 
caſion, and belonged: to the priſoner in the way of 
his buſineſs ()); ſo likewiſe a large ſtick with three 
natural prongs and a large head has. been, held no- 
offenfive weapon (z); both whieh are much ſtronger 
caſes than that of a horſewhip.- | 

In Ince's caſe (Old Bailsy Sęſſions 1785), large 
ſticks about three feet long, with large knobs at the 
end, and ſeveral prongs, the natural growth of the- 
ftick, arifing out of them, were held not to be offen- 
five weapons: and the court ſaid, on reading the 
preamble to the ſtatute, that they muſt be-ſuch wea- 
pons as the law calls dangerous weapons. 

So in Cœſan c caſe (Old Bailey Seffrons, May 17 8 5), it 
was contended on this authority, that very large club- 


ſticks, ſuch as people ride with to defend themſelves, | 


are not offenſive weapons; and on its being left ta 
the jury, the priſoner was acquitted. But the court 


ſaid, that although it was difficult to. ſay what ſhould 


or ſhould not be called an oftenfive weapon, it would 


be going a great deal too far to ſay that nothing 


but guns, piſtols, daggers, and inſtruments of war 
fnould be ſo conſidered, but that bludgeons properly 
fo called, clubs, and any thing that is not in com- 
mon uſe for any other purpoſe but a weapon, are 
clearly offenſive weapons, within the meaning of the 
legiſlature. And Lord Mansfield, in Franklyn's caſe, 
ſaid, it was not neceſſary to conſtitute a felony unden 
this act, that every individual aſſembled ſhould be 
armed (aa). | | . Ee 
But it is impoſſible for the law to draw a preciſe 
line, which would hold in all caſes, as to what ſhalt 
or ſhall not be called an offenſive weapon : it muſt 
greatly depend on the circumſtances of the caſe; for, 
) Old Bailey, 1786, p. 867. 

5 1 Old Bailey, 1783. 3 . 1 
' (4a) Leach's Cro. Law, 281. Cald. Deciſ. 246. 
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beſides that the inſtruments above mentioned may 
be conſidered as ſuch, bludgeons, clubs, and any 
thing not in common uſe, pokers, ſhovels, tongs, Wc, 
and even a common walking-ſtick (eſpecially: one 
which had a tuck ſhooting out a blade at the head, 
or a joint with a blade concealed in the body), may 
alſo become ofenſive weapons, according to the cir- 
cumſtances which accompany the uſe of them: it 
is therefore a queſtion of fact for a jury, whether the 
inſtrument was carried for the purpoſes of offence or 
not (bb). | : Te 
In Franklyn's caſe above alluded to, an objection 
was made to his commitment, for aiding and reſcuing 
goods and maiming an efficer, that it did not ſtate that 
the prifoner was armed, but only that he did certain 
acts with others armed; and therefore it did not ap- 
pear that he was charged with any offence within the 
act, which ſays, that in caſe any perſon ſo armed, 
c.“ ö "P . ; 
On the other hand, it was contended by the at- 
torney-general, that it was not neceſſary within the 
meaning of the act that every perſon aſſembled ſhould 
be individually armed, but that if a perſon be preſent, 
active, and concerned in the riotous proceedings 
which the legiſlature meant to prevent, he is within 
the act; and cited a cafe on the Black Ads, where it 
was contended, that when the face was covered with 
crape, or a black maſk uſed, it was not having a face 
blacked, within the meaning of the act, but that the 
diſtinction was over ruled. 5 | es 
And the preamble was cited on the other ſide, that 
„ perſons aſſembled in great gangs carrying fire- 
arms and other offenſive weapons,” and contend- 
ed that it was clear the . legiſlature meant perſons 
with arms in their hands ; and therefore the charge 
of maiming, as ſtated in the commitment, would not 
ſuſtain it. 7 FI 


_ (56) Old Bailey, 1785, p. 780. 1 Leach Haw. P. C. 227. 
# „ - Lord 
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Lord M ansfield—The priſoner does not deny by 

his affidavit that he was there with armed perſons ; 

and if he was active, it is not neceſſary, under this act, 
that ſuch individual ſhould be armed (cc). 

Note 2. A priſoner eommitted upon this at for 
afliſting i in running goods, is not within the 18 G. 2. 
c. 28. (dd). V 

Note 3. It has been laid down that there muſt be 
a clear premeditated aſſembling, for the expreſs pur- 
pole either of landing the goods, or doing the ſeveral 
acts mentioned in the ſtatute ; for it is not the in- 

; tention of the ſtatute to include perſons who, upon 
'a ſudden alarm, join in an attempt to ſeize (ee). 

Upon an indictment at the Old Bailey upon this 
ftatute againſt Hwchinſon and others (F), the firſt 
count charged, That the priſoners, with divers other 
perſons, with fire-arms and other offenſive weapons, 
felotiiouſly did aſſemble themſelves together, in or- 
der to be aſlifting in reſcuing and taking away from 
two exciſe officers, in due execution of their of- 
fice 1 30 gallons of foreign geneva, being uncuſtomed 
goods, and liable to pay duties, Sc. after ſeizure of 
the ſame by two officers of exciſe. 

2d. That being thus aſſembled, they aſſaulted the 
officers of exciſe in the due execution of their office, 

'-3d, That they hindered, obſtructed, oppoſed, and 
reſiſted the officers, Ec. 

The caſe was, that, in conſequence of an informa- 
tion, the officers of exciſe went to ſearch Hutchinſon” s 
houſe, where they found a quantity of geneva in 
tubs concealed in a vault under the yard: two of 
the priſoners ſtruck the officers, beat them from the 
vault area oy had entered it, and prevented them 


(cc). ds Cro. Law, 218. —1 Str. 1166. 8. C.—Cald. 244. 
(i) Old Bailey, 1784, p. 759. Old Bailey, 1785, p. 320. 
| 950 Old Bailey, 1784, p. 107m. Old Bailey, 186, 7 100 — 


| 97 ) Leach's Cro. Law, 28 1. : 
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from taking the tubs away. The officers went in 
ſearch of conſtables and other aſſiſtants; but, on their 
return, 12 or 14 people had come drunk from an 
adjacent. ale-houſe, and were carrying ſome tubs 
away; there was a great noiſe and riot, many brick- 
bats were thrown at the officers, and one of them 
was knocked down and wounded ; but the Imugglers | 


VWoerre not ſeen to uſe any offenſive weapon. 


The ftature upon which this in Was found- 
ed contains five branches: y 


1. If 3 or more perſons armed, &c. aſſemble. 
2. Or i in caſe 3 or more ſo ed ſhall be aid» 
- ab; | 
3. Or if any perſon _ his face blacked, or 
_ . wear any vizard, Sc. when paſſing with N 
ſuch goods. | 
4. Or ſhall forcibly hinder or oppoſe any offi- 
cer. i 
5. Or maim or dangerouſly wound any officer, 
Wo, 


The Court :—The third branch of the ſtatute ap- 
parently has no regard to the number of perſons, nor 
to their being armed with offenſive weapons; and 
therefore an individual paſſing diſguiſed, with un- 
cuſtomed goods, would in all probability be deemed 
within the penalties of the act. The fourth branch 
alſo being coupled with the word © Or” to the pre- 
ceding ſentence, ſeems to be a clauſe that would 
reach any individual, 'who ſhould forcibly hinder or 
obſtruct a revenue officer in the execution of his 
duty. On this clauſe the third count in the preſent. 
Indictment is found, and undoubtedly there is evi- 
dence to prove the fact; but by the ſtatute 19 G. 3. 
c. 69. J. 10, this offence is reduced to a miſdemeanor, 
puniſhable by corporal puniſhment, and the felony 
thereby virtually ans This point was ſettled 
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by the twelve judges, in the caſe of Rex v. Davies, 
reſerved by Mr. Juſtice Gould from the home circuit. 
The ſecond count does not appear to be ſupported 
by any of the clauſes in the ſtatute ; and on the firſt 
count, which is framed on the firſt branch of the act, 
there does not appear to be ſufficient evidence to 
convict the priſoner. To bring oftenders within the 
penalties of this clauſe, they muſt be armed with of- 
fenſive weapons; and the aſſembling mult be . deli- 
berate, and for the expreſs purpoſe of aſſiſting in the 
reſcue of goods. In the preſent caſe it is quite the 
reverſe; a ſet of drunken fellows come from an ale- 
houſe, and haſtily ſet themſelves to carry away the 
geneva, but whether with arms, or without, 1s not 
proved. It ſeems very queſtionable, whether. the 
obje& which the legiſlature had in view, can be ex- 
tended to the preſent caſe. The goods are found 
concealed in a vault ; and the words of the ſtatute 
' manifeſtly allude to the circuraſtance of great multi- 
rudes of perſons coming down upon the beach of the 
ſea, for the purpoſe of eſcorting uncuſtomed goods 
to the places defigned for their reception 
I.!uhe court offered the attorney-general a. ſpecial 
verdict, but he declined to take it, and the priſoners 
were acquitted. * 8 
On the grounds of this opinion three ſubſequent 
acquittals took place at the d Bailey. f 
Note 4. It has been ſaid that this clauſe has no 
regard to the number of perſons, nor to their bein 
armed; and that an individual, with his face blacked, 
_ Paſſing with ſuch goods, would in all probability be 
deemed within the ſtatute; as alſo if he was preſent 
and active, it is not neceſſary that he ſhould be armed: 
that it is a capital felony, and not bailable gg; and 
that, the word “or being coupled with the preced- 


PE ER 
Cs ing 


Gn av, II. ] 22 of Offers by Smugglers. wok 


ing ſentence, it favs alſo to be a clauſe which would 
reach any individual who ſhall obſtruct (5%). 

| Note 5. On an indictment on this ſtatute the pro- 
ſecures muſt give evidence that the officers acted as 
revenue officers, and that the goods were uncuſtom- 
ed; but circumftantial proof is ſufficient (ii). See 
19 6. 3. c. 69. / 10, by which the bfence of ob- 


ſtructing officers is made a miſdemeanor only. 


In July, 1784, at the ſeſſions at the Old Bailey, 
2 Shelley was indicted on this ſtatute, and the 
ndictment ſtated, that the proſecutors were exciſe 
officers, and the goods ſeized, uncuſtomed goods. 
No evidence was given to prove theſe averments, but 
what was to be collected from the teſtimony. of the pro- 
ſecutors themſelves ; and it was ſubmitted to the court, 


that being facts poſitively alledged, they ought to be 


directly and ſubſtantially proved. | 

In anſwer to the firſt point, the ſtatute 11 G. 1. 
c. 30. T 32. was produced, which enacts, that exciſe 
officers acting in the execution of duty ſhall be taken 
to be exciſe officers until the contrary be made ap- 
pear ; for that in all caſes of this kind the onus pro- 
band; | is thrown upon the priſoner (I). And as to 
the ſecond point, it was admitted that reaſonable 
proof ought to be given of their being uncuſtomed 
goods, and that the circumſtances under which th 
were ſeized were ſufficient for the jury to exerciſe 
their judgments upon with reſpect to the fact (). 
At the ſummer aſſizes at Maidſtone, 1788, William 
Green was tried before lord Loughborough, on an in- 
formation filed by the attorney-general, on this ſta- 
tute, for aſſaulting and obſtructing Stephen Jeffries, 
one of the officers of cuſtoms 1 our lord the king 


duly conſtituted and e in the due execution 
of his office. 


(55 O. B. 1784, Pe 1071. Leach, Ibid. 1 
7 Re B. 1784, p- 1002. O. B. 58 1 p- 100. O. B. 70 
48, 857. | 
* (4 . 's Caſe. 
(1) KY Rep. _— Leach's c. Law, 278. n. 
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It appeared in evidence, that Feffries had been a 
cuſtom-houſe officer many years; that he had taken 
the oaths initiatory to that employment; that he was 
a native of Sicily, and a ſubject to the king of Naples; 


that his mother was an Italian, and that he had re- 


ceived an Italian education; but that he was told by 
the captain, who brought him to England, when he 
was between eight and nine years of age, that his fa- 


ther was an Engliſbman, though he had no remem- 
brance whatſoever of that fact himſelf, either with 


reſpect to the language which his father ſpoke, or 
the religion he profeſſed. _ | 
Lord Loughborough. The proſecutor upon his own 


admiſſion is an alien, and by the act of ſettlement 


no alien can hold any office under the crown of Eng- 
land (12 & i3W. 3. c. 2), The indictment ſtates 
that he 1s an officer duly appointed ; and even if he 


had been made a denizen, or naturaliſed, it would 


not have rendered him a competent proſecutor on 
this indictment. The defendant was acquitted. 
It is ſufficient if an officer be proved to have acted, 


that he was known to have afted before, without 


producing his appointment. ad 

An acceſſary before a fact cannot be convicted of 
that charge upon evidence proving him to have been 
preſent, aiding and abetting. 2 apt 

But to praceed ; lf any perſon ſhall be charged 
with being guilty of any of the. above-mentioned 
offences (before any one juſtice of the peace, or of 
the King's Bench, if the offence be committed in 
England, or before the lord juſtice-general, or one 
of the lords of juſticiary, or any juſtice of peace, if 


committed in Scotland) by information of one wit- 


neſs, upon oath by him ſubſcribed, ſuch juſtice ſhall 


forthwith certify under his hand and ſeal, and return 
the information to one of the principal ſecretaries of 
Fate, who is required to lay the ſame, as ſoon as cone 


veniently 
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veniently may be, before the king in privy council, 
where the king may make his order in council, re- 
quiring ſuch offender to ſurrender within forty days 
after the firſt publication thereof in the London Ga- 
zette, to any one of the above-mentioned jultices z 
who is required, - on ſuch ſurrender, to commit the 
offender, without bail, to the county gaol or priſon 
of the place where he ſhall ſurrender, that he may 
be forthcoming to anſwer the offence by due courſe 
of law: —which order the clerks of the privy- 
council ſhall cauſe to be forthwith publiſhed in. 
two ſucceſſive London Caxeites, and to be forthwith 
tranſmitted to the ſheriff of the county where the of- 
fence was committed; who ſhall, in 14 days after the 
receipt thereof, cauſe the ſame to be proclaimed, bes 


tween the hours of ten and two, in the market-places, _ 


upon the market-days, of two market-towns in the 
county, near the place where the offence was com- 
mitted ; and a true copy of the order ſhall be affixed 
on ſome public place in ſuch towns. And if the 
offender ſhall not ſurrender purſuant to ſuch order, or 
| ſhall eſcape after ſurrendering, he ſhall, from the day 
appointed for his ſurrender, be deemed to be con- 
victed and attainted of felony, and ſuffer death, as if 
convicted by verdict and judgment of felony without 
clergy, if the offence be in England or Wales, or 
within four leagues of the coaſt ; — and ſhall be deem- 
ed to be convicted of a capital crime, and ſuffer death 
and confiſcation of moveables, as in caſe of a perſon 
found guilty of a capital crime, and under ſentence 
thereof, if the offence be in Scotland, or within like 
limits :=And the court of King's Bench, or the 
Juſtices of oyer and ter miner, or great ſeſſions for the 
county or place where the offender ſhall be, may 
award execution againſt him, as if he had been con- 
vided in thoſe courts, in England, &c. ; and the court 
of Juſticiary, or lords juſtices, in their circuits in 
Scotland, may do the like. 19 G. 2. c. 34. , 2. 
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Note 1. The 26 G. 2. c. 32 — 32 G. 2. c. 18— 
4 G. 3. c. 12, which continue this ad to 29 8 
tember 1771, having created ſome doubt whether this 
ſurrender clauſe was not repealed, it is declared by 
19G. 3. c. 69 /. 23, to be, together with the powers 
of thoſe ſubſequent acts, and alſo of ſtatutes 11 18 
G. 3. in full force (mm). The directions of the ſtatute 
muſt be ſtrictly purſued, or the defendant may be 
diſcharged (un). 

Note 2. See the caſe of 0 "eorge Cofonc, who was 
arraigned upon a ſuggeſtion upon this clauſe for 
not ſurrendering: but at a ſubſequent ſeſſions the 
attorney general chooſing to try him on the indict- 
ment only, the court hed a noli prof to be en- 
tered on the ſuggeſtion !oo). . 

Note 3. The market-towns ſhould be ſet forth in 
the ſuggeſtion by name; for otherwiſe the priſoner 

cannot give a particular anfwer to that part of the 
ſuggeſtion, nor come properly prepared with his 
proofs, when the iſſues ſhall be tried (pp) ; for every 
law introducing à capital puniſhment ought to be 
ſtrictly purſued (%, but he muſt . he cannot 
take advantage ot it on motion. 

Note 4. It is certainly neceſſary to ſuggeſt the 
ſeveral facts and requiſites of the act on the roll, in 
order to ground a prayer for execution; for they are 
the ſeveral ſteps which the act requires to be. taken 
by the crown, in order to bring the priſoner under 
an attainder; and he may traverſe them all; and 
will not be affected, unleſs theſe requiſites have been 
complied with, in his particular caſe: — and if he 
traverſes all or any of them, the ont proband! lies 
pon the crown; for this 3 is not like the caſe of an 
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(we) 1 Leach's Haw, P. C. 128. 5 2 

(an) Folter, 51. | 

(oo) Ante p. 98. O. B. 1781, No. 492. O. 5. 1785, Noo: 
3 Leach Haw. P. C. 229. 

(pp) Foſter, 56. We -. ag 

- (49) 1 Wilſon, 16g. 5 
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attainder by act of parliament, in which the facts are 
ſettled, the perſon named, and the only queſtion is, 
whether the priſoner is the identical perſqn attaint- 
ed © 2d RET T 75 „ LETS | 
"46, 5. If the priſoner pleads, he muſt do. ir 
in/tanter and ore tenus, as is done in indictments z 
for there can be no inconvenience in his pleading 


— in/anter, if he intends to put the proof of all the 


matters ſuggeſted on the roll upon the crown, 
but he is not entitled to a copy of the ſuggeſtion; 
and the proceedings at the trial. ſhould be in the ſame 
form and manner as before the jullices of gaol de- 
livery (/). 1 1 2 1 
Note 6. The words near the place are reſtrictive 
of the ſheriff's power; the proclamation muſt be 
made in the market-towns near the place, and not at 
remote towns, nor at towns even comparatively re- 
mote; for though it does not mean at the very next 
market-towns, it would be very dangerous to leave 
matters of this ſort to the diſcretion of the ſheriff 
merely (iet | 8 = 
In the caſe of John Harvey, Eaſt. 20 G. 2. the 
attorney-general, ſuggeſting the ſeveral particulars to 
have been complied with as in this act ſpecified, 
prayed that the execution might be awarded accord. 
ing to the ſaid act, The detendant traverſed all the 
facts contained in the ſuggeſtion, On which, at ano- 
ther day, the attorney-general went into the proof 
of the ſeveral iſſues. — The ſeveral facts touching the 
laying the information before the juſtice (Mr. Bur- 
dus) againſt the priſoner and others; his certifying 
it in due manner to the duke of Newcaſte, ſecretary 
of ſtate ; the duke's laying it before the king in coun» 
cil; the order of council (which was produced under 
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(rr) Foſter, 51. 1 Will. 164. 4 Ba. Abr. 567. O. B. 1785. 

p: 046, 772. 1 Leach's Haw, P. C. 230, — 5 
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the ſealof the council), requiring the priſoner and others 
to ſurrender within 40 days after publication in the 
London Gazette; the tranſmitting this order to the 
printer of the Gazette ; the publication of it in due time 
in two ſucceſſive Gazettes ; and the tranſmitting it to 
the ſheriff of the county of Svfolk, in order to its 
being proclaimed and publiſhed as the act directs, 
were well proved :—Then the under ſheriff of Sh 
and other witneſſes were called to prove the pro- 
claiming and fixing up the order in two market-towns 
near Beauacre, the place where the fa& is charged in 
the information taken by Mr. Burdus to have been 
committed : and it appeared on their evidence, that 
it was proclaimed and fixed up at Ipfwich, which is 
o miles from Beauacre ; at Hadley, which is 42 miles 
n B-auacre ; and at Leo/taff, which is 5 miles 
from Beauacre ; and at no other places; and that 
there are five or fix market-towns nearer to Beauacre 
than Ipſwich ; particularly Southwold 6, and Beacles 
8 miles. Mr. Ford, afligned counſel for the priſoner, 
inſiſted that the act had not been complied with. 
The act indeed doth not ſay that it ſhall be in the 
next market-towns, but ſtill it muſt be in the market- 
towns near the place. And the diſtance of 30 miles 
cannot with any propriety be called near, when it 
appears that there are at leaſt three market-towns 
within a third part of that diſtance. | 
And of this opinion was the court, 'This, they 
ſaid, is a very penal law: and it would be of dan- 
gerous conſequence to give the ſheriff a greater lati- 
tude than the legiſlature intended to give him. Some 
latitude it did intend to give, and therefore did not 
confine him to the next market-towns, becauſe that 
would have rendered the execution of the act difficult, 
and ſubject to great niceties. But the law did not 
intend to leave the matter wholly to the diſcretion of 
the ſheriff, and therefore it requires that it be done 
in the market-towns near the place. This word is 
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plainly reſtrictive of the ſheriff's power. It is a 
guide to his diſcretion in the execution of the act. 
And what doth it mean? Not ſurely the moſt remote 
town; nor doth it mean a town comparatively re- 
mote, as it is plain from the evidence, Hadley and 
Igſevich are. „ | 
On the whole, the court, without ſumming up the 
evidence, direQed the jury to find for the king on 
all the iſſues, except thoſe which regarded the pro- 
clamations in the market-towns near Beauacre ; and 
on thoſe to find for the priſoner, which they did. 
And then the court ordered that the attorney-general 
take nothing by his prayer; and that the priſoner. 
be remanded to Newgate, in order to anſwer for the 
original offence he ſtands charged with in the infor- 
mation taken by Mr. Burdus, if the attorney-general 
ſhall think fit to indict him for it (r. 
Theſe notes equally apply to this ſtatute, as alſo to 
19 G. 3. c. 69. /. 23, & 24 G. 3. . a. c. 47. fe 1a. 
after ſtated. 99 „ 5 
 Whoſoever, after the time appointed for the ſur- 
render of any ſuch offender be expired, ſhall harbour, 
receive, conceal, aid, abet, or ſuccour him, knowing 
him to have been ſo charged and required to ſurren- 
der by ſuch order, and not to have ſurrendered pur- 
ſuant thereto, being proſecuted for the ſame within 
one year after the offence, ſhall, on conviction, be 
deemed guilty of felony, and be tranſported for ſeven 
years, and, on returning before the expiration of the 
time, be attainted of felony without clergy. 19 G. 2. 
c. 34. / 3. | 1 
Nothing in this act is to hinder any judge, or 
juſtice of peace, magiſtrate, officer, or miniſter 
of juſtice, from apprehending any ſuch offender, a- 
gainſt whom information ſhall be given, and ſur- 
render required, by the ordinary courſe of law ;— 
and if he ſhall be taken thereon before the time li- 


(au) Foſt. 51, 


mited 


mited for his ſurrender, no further proceeding ſhall 
be had upon the order of council, but he ſhall be 
brought to trial by due courſe of law. /. 4. 
Ihe indictment or information may be laid in any 
county in Fngland, but no attainder ſhall work cor. 
ruption of blood, loſs of dower, or forfeiture of lands, 
If any revenue officer or other perſon employed 
in ſeizing, conveying, or ſecuring any goods forfeit- 
ed on account of being prohibited, uncuſtomed, or 
duties not paid or ſecured, or in endeavouring to 
apprebend any offender againſt this act, ſhall be beat, 
wounded, maimed or killed, or the goods ſeized be 
reſcued by perſons ſo armed, the inhabitants of the 


Bundred ſhall ſatisfy the damages ſuſtained, and pay 


100 J. for each perſon killed to his executors or ad- 
miniſtrators, and they are enabled to ſue, ſo as the 


ſum recovered for ſuch beating do not exceed 40 J. 


nor for the loſs of goods 200 J.: the inhabitants are to 
be rateably taxed for the damages and coſts recover- 
ed, and all juſt and neceſſary coſts of defence, ac- 
cording to 8 G. 2. c. i6.; and if the plaintiffs are 
nonfuited or diſcontinue, or verdict or judgment be 
given againſt them, the coſts. of the hundred are to 
be levied in like manner, if the defendant be inſol- 
vent ;—and all ſuch actions are to be brought ac- 
cording to the directions of 8 G. 2. c. 16. 
But the perſon injured muſt give notice of the 
offence to two inhabitants of ſome town, village, or 
hamlet, near the place where the fa& was commit- 
ted, within four days after the injury; and muſt 
alſo, within eight days after the fact, declare by ex- 
amination before fome juſtice, whether he knows the 
offenders or any of them: and if he declares he 
knows them, then he is to be bound by recognizance 
to proſecute; — and cannot recover damages unleſs 
he allo, beſides fuch notice and recognizance, give 
ſuch notice and enter into ſuch recognizance as are 
* 4 ; by 
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by 8 G. 2. c. 16. directed for perſons robbed to 
enable them to maintain actions upon that ſtatute. 


If the offender he convicted within * calendar 
months, the hundred is releaſed. 8. 
And every ſuch action muſt be brought within one 
year after the fact. | 
The uſual method of proceeding againſt a Ended 
upon the ſtatute of Hue and Cry (13 Edw. 1. fg. 2.) 
may ſerve as a rule 1 in the Fn provided for in this 
ſtatute. 
The KreQioris preſeribed 3 in ſect. 7. muſt be ſtrict- 
ly purſued; and therefore, after the notices and re- 
cognizances there directed, the methods ordained by 
$ G. 2. c. 16. are next to be attended to. 
© The plaintiff mult give notice to the conſtable of 
the hundred, with as convenient ſpeed after the in- 
jury as may be, which may be left at his dwel:ing- 
houſe, deſcribing the perfon of the party, and the 
time and place of the injury; and within 20 days 
after the injury an advertiſement of the ſame in the 
London Gazette ; and before commencing any action 


he muſt go before the chief clerk or ſecondary, or 


filazer of the county, or clerk of the pleas of that 
court wherein ſuch action is intended to be brought, 
or ſheriff, and enter into bond to the high conſtable of 
the hundred in 100 J. with two ſufficient ſureties for 
ſecurity of the coſts taxed, in caſe of a nonſuit, diſ- 

| „ or judgment or verdict againſt the plain- 
"Wn | 
The ſheriff certifies this bond to the proper officer 
of the court wherein the action is to be brought 
(taking 3 s. beſides the ſtamp for the bond), and the 
officer to whom it is certified takes 2 3. 6 d. for filing 
the certificate, and then the bond is delivered to = 


| high. conſtable. 


And * hundred is not liable, if one of the partie 
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is apprehended within 40 days after notice in the 
7: nn VVV 
The high conſtable is not to be held to bail, but 
only to be ſerved with proceſs: he is to give public 
notice of it on the next market- day, in one of the 
principal market-towns, and if no market-town in 
the hundred, then in ſome pariſn church therein, im- 
mediately after divine ſervice, on the ſunday follow- 
ing. He is to enter appearance and defend the 
action as he fhall be adviſed; and if the plaintiff 
have a verdict or judgment, no execution is to be 
ferved on him or any inhabitant, but upon its being 
ſued out and lodged with the ſheriff, he is to preſent 
the writ gratis to two juſtices of the county, riding 
or diviſion (one of whom muſt be of the quorum), 
reſiding within the hundred or near to the ſame,who 
ſhall forthwith cauſe an aſſeſſment to be levied, as 
preſcribed by 27 Eli. for a ſum including the plain- 
tiflf's coſtsand damages, and all juſt and neceſſary taxed 
expences of the high conſtable in his defence, he 
claiming the ſame before the ſaid juſtices on notice 
for that purpoſe, and of which he is to deliver an 
account upon oath ; and within ten days after the 
collection, the ſum levied is to be paid to the ſheriff 
for the uſe of the plaintiff and defendant, and to be 
paid to them in their proportions without any fee. 
r | 
No perſon can recover more money upon any 
ſtatute of Hue and Cry than 200 J. unleſs there 
were two perſons preſent at the robbery to atteſt the 
, OE ar 
No writ of execution ſhall be levied on any par- 
ticular inhabitant, but the ſheriff ſhall, on receipt of 
the writ, produce the ſame to two juſtices, as directed 
by 8 G. 2. c. 16, who ſhall cauſe a taxation to be 
raiſed for paying the colts and damages of the plain- 
tiff and defendant, the ſame being proved on 5 
g 1 ; an 
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und . attorney's bill being firſt taxed ; and the ſum 

levied ſhall be received by the ſheriff, and be by him 
paid to the parties entitled, without deduction or fee. 

22 G. a. 7. 46. . 34. 

The plaintiff muſt ſue by original in the King's 
Bench as well as Common Pleas (xx), for the inhabi- 
tants cannot be in the cuſtody of the marſhal ; which 
writ muſt be teſted 40 days after the injury (Y). 
If ſeveral are injured, they cannot Jun except where 
they are joint ſufferers (zz). . 

Ihe declaration muſt be againſt the inhabitants 
of the hundred, generally; for if it is againſt any by 
name, and all are not named, it is bad aaa). It need 
not recite the original at large, nor more of the 
ſtatute than is pertinent to the action (5b). 
Ihe venire ſhall be awarded de corpore comitatils, 
except the hundred againſt which the action is 
brought. See 29 G. 2. c. 18. (ccc). 
But to return to our ſubje&t——Perſons who 
ſhall apprehend ſuch offender, who ſhall not have 
ſurrendered: himſelf within the 40 days preſcribed 
by the order of council, and cauſe him to be 
brought to any juſtice of the King's Bench, or of 
dhe peace for London or Middleſex (who is required | 
to commit him to Newgate for the felony), ſhall re- 
ceive 500 I. in one month after execution awarded, 
to be paid by the commiſſioners of 'exciſe, who are 
to receive the applications of all who were concerned 
in the apprehenſion, and to determine who are en- 
titled to the reward, and their ſhares thereof, and to 
divide the ſame as they ſhall think reaſonable : =And 
if any offender, againſt whom no ſuch order of coun- 
cil ſhall have been made, ſhall himſelf diſcover and 


(ar) 3 Keb. 126. 4 Mod. 296. 2 Saund. 375. 
() 2 Leon. 12. | | 
zx Dyer, 370. 2 Lev; „„ 0d ae CS 

| & 2 Keb. a6. Com. Dig. 224. 1 M 
bbb) Rule M. 1654. 2 Ventr. 21 . 1 : 
Op Via Append. ure 4 K. 406. 
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apprehend any other offender againſt whom ſuch or- 
der ſhall have been made, he ſhall be diſcharged of 
his own offence, and of all like offences before com- 
mitted, and for which no proſecution ſhall have been 
then commenced, and ſhall alſo have his ſhare of the 
reward :—And if any perſon. ſhall-lofe a limb, or an 
eye, or be otherwiſe grievouſly maimed or wounded 
in the apprehending, or endeavouring to apprehend, 
or making purſuit after ſuch offenders, he ſhall, on 
application to the commiſſioners, receive 50 J. over 
and above apy other reward this act may entitle him 
10 as an apprehender; — and if he be killed, his exe- 
cutors or adminiſtrators, on proof thereof to the com- 


miſſioners, ſhall be entitled to 100 J. to be paid by 


the receiver-· general of the cuſtoms, or caſhier of the 


exciſe, upon an order of the commiſſioners. 19 G. 2. 


Co Ide io Oni; + I „ 
Any offender, before the order of council made, 
diſcovering two or more accomplices to the com- 


miſſioners of exciſe, and apprehending them, or 


cauſing them ſo to be, ſo as they or two of them at 
leaſt be convicted, ſhall receive 50 J. for every of- 
fender convicted, and be acquitted of all his own 
offences, for which no proſecution ſhall yet be com- 
menced; the reward to be paid in manner above 
ſtated. J. ir. eee 9 9 85 | 

This act does not reſtrain the court of King's Bench 
or of Juſticiary in Scotland from bailing any perſon 
committed for felony by this act, and not convicted or 


attainted thereof, as in other caſes of felony. /. 12. 


This act was in force for ſeven. years, and was 
continued by divers ſtatutes, and laſtly, by 4 G. 3. 
e. 12. tilli771, and partly by 19 G. 3. c. 69. /. 23, 
as before mentioned.  _ - _ „ 

In all caſes where any officer or ſeaman employed 
in the ſervice of the cuſtoms and exciſe ſhall be 
killed, maimed or wounded in the execution of their 
office, the commiſſioners may make proviſion for 
thoſe maimed and wounded, or for the widows and 
ol ds Oo meg families 
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families of thoſe killed, as they may be authoriſed by 


warrant from the treaſury. . 24 G. 3. c. 47. f 21. 
The commiſſioners of cuſtoms may reward every 
officer of the navy, cuſtoms, or exciſe, or peace off. 
cer, who ſhall arreſt any offender againſt this act, with 
ſuch ſum as ſhall appear to them reaſonable, out of 
the king's ſhare of the ſale of goods ſeized and 
ß ot 5 . 
The officers of cuſtoms and exciſe, and perſons 


acting in their aid, may arreſt all perſons found aſ- 


ſiſting in unſhipping, to be laid on land, any tea, fo- 
reign brandy, or other foreign ſpirituous liquors,' or 


any goods (the cuſtoms and other duties. not having 
been firſt paid or ſecured) prohibited to be imported, 


and convey them before one juſtice reſiding near, 
who, if he ſee cauſe, ſhall commit them to the next 
county gaol, without bail, till the next quarter- ſeſſions. 
1 « o fete ĩᷣͤ v . 
And they may alſo ſtop, arreſt and detain, and 
convey before one juſtice any two or more perſons 


found paſſing any where with one or more horſes, or 


any cart or carriage, whereon ſhall be laden more 
than 6 1b. of tea, or foreign 2 or other foreign 
ſpirituous liquors exceeding 5 gallons, the duties not 


paid, and not having an authentic permit, and who 


ſhall carry any offenſive arms or weapons, or wear 
any vizard, maſk, or other diſguiſe when ſo paſſing; 
and ſuch juſtice may, if he ſee cauſe, commit them 
to the county gaol, without bail, till the next quarter 
ſeſſions. . 9. rr ol | 
If any perſon ſhall affault, oppoſe, reſiſt; moleſt, - 
obſtruQ, or hinder any officer of cuſtoms or exciſe in 
due ſeizing or ſecuring any coffee, tea, cocoa-nuts, 


chocolate, foreign brandy, or other foreign ſpirityous 


liquors, or any other goods whatſoever, liable to be 
ſeized by any act then in force (1779); or ſhall by 
force or violence reſcue, or cauſe to bereſcued, any of 


ſuch goods after ſeizure, or ſhall attempt or endea- g 
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your ſo to do; or after ſeizure ſhall cut, ſtave, break, 


or otherwiſe deſtroy or damage any cafks, veſſels, 


boxes, or packages wherein the ſame ſhall be con- 
tained ;| ſuch officers,” and all perſons acting in their 
aid, may ſtop, arreſt and detain ſuch —. 45 and 
carry them before one juſtice of the peace, near the 
ws where the offence was committed, who, if he 
ee cauſe, may commit the offender to the next county 
gaol, till the general quarter-ſeſſions of the peace for 
that county or place, for trial, and to be dealt with 
as the act afterwards directs. 1 18 

The officer ſhall, if the offender be lied, be 
bound i in-recognizance of 40 l. to profecute ; and the 
commiſſioners of cuſtoms and exciſe reſpe&lively. are 
to pay the coſts of proſecution. .. 11. 

The juſtices, at the next quarter-ſefſions, are re- 


quired to try and determine the offence ; and in caſe 


of conviction, to commit the offender to hard labour, 


in the houſe of correction, for not leſs than one year, 
nor more than three years; in lieu of any other 


puniſhment he might. be liable to BE: wy former 


ſtatute. Fe . 

But if he be approved of by: any officer of the 
navy or army as a fit perſon for the ſervice, the 
juſtices, at the ſeſſions, in lieu of any other puniſn- 
ment, are authoriſed to adjudge him to ferve, and to 


deliver him over to any ſuch officer, on his receipt, 


who is empowered to detain him in any ſecure houſe; 
and he is not liable to be taken out of the ſervice by 


any proceſs, other than for lome criminal. matter. 
fe 18. 


If the juſtices ſhould not be attended by any offi - 
cer of the navy or army, they may adjourn, and 
give notice to any ſuch officer to attend in perſon, or 
by deputy. J 14. | 
I he juſtices may fine any jailor for an n eſcape, or 


any officer for neglect in executing their warrant, 10 /. 


—by diſtreſs. / 15. ; ig 
e 
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The ad and 6th articles of war againſt mutiny and 
| ee are to be read to the convict, and the oath 


tencdered to him — and the juſtices are: to deliver a 


certificate to the officer, that he is adjudged to ſerve, 
and he ſhall thereupon be deemed as enliſted, /. 16. 
He is not to be diſcharged for five years, nor to 
avoid actual ſervice unleſs diſabled ;—and any officers 
offending are to be W N > 17; and by ſect. 310 
to be fined A 

The proviſions for üben de of deen, and the 
rng Sc. enacted by the preceding ſtatute of 
19 G. 2. c. 21. are all re- enacted f in this ſtatute. 


23. | 
No a nable aber this a can be puniſhed by 
any other act for the ſame offence. /. 33.—And all 
fines are to ſued for and mitigated according to the 
laws of exciſe, by action at We/tmin/ter, half to the 
king and half to the proſecutor. , 34. 
Proſecutions are limited to three months after the 
offence; the general iſſue to be pleaded; and the act, 
with the ſpecial matter given in evidence, and treble 
coſts if the plaintiff be nonſuited or diſcontinue, or 
judgment or verdict be given for the defendant. 


3 

This e of 19 G. 3 69, i in ſo 2 of it as 
li to the puniſhment of perſons going armed or 
diſguiſed, in defiance of the laws of cuſtoms and ex- 
ciſe, and to indemnifying offenders againſt thoſe laws 
upon the terms therein mentioned, and to the relief 
of officers of the cuſtoms in informations upon ſei- 
Zures, which was to continue in force for. ſeven 
years, and was further continued by 26 V 32 G. 2, 
and by 4. 11. 18. & 26 of G. 2. until 1788, was 
continued by 28 G. 3. c. 23. / 3. to Michaelmas 
1795, and from thence to the end of the next ſeſſion | 
of parliament. | 
And if any perſons upon the Wie: or on board 
any ſhip,” veſſel, or boat, ſhall maliciouſly ſhoot at or 


1 3: upon 
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upon any ſhip, veſſel, or boat belonging to the navy, 
or in the ſervice of the cuſtoms or exciſe, within the 
limits -of any port, harbour or creek of Great-Britain, 


or within four leagues from any part of the coaſt ;— 


or ſhall maliciouſly ſhoot at, or maim, or dangerouſly 


wound any officers of navy, "cuſtoms or exciſe, whe. 


ther attempting to go on board, or being on board, 


or returning from on board any ſhip, veſſel or boat, 


or otherwiſe acting in the due execution of their duty 
on ſhore, or within the limits of any port, harbour 
or creek, -or within four leagues of any part of the 
coaſt ; or ſhall maliciouſly ſhoot at, maim, and dan, 
gerouſly wound any perſons aſſiſting them in the exe- 
cution of their duty; the perſons ſo offending, and all 
others aiding or abetting them, ſhall, on conviction, 
be deemed guilty of felony, and ſuffer death without 


. Clergy. 24 G. 3. c. 47. , 11, 


Note. The offender under this act is alſo ſubject 
to the ſurrender clauſe in the former act ſtated. But 
if an offender under this ſtatute acts by the command 
of his ſuperiors without privity, and from a juſt ap. 
prehenſion that his own life is endangered by diſ- 
obedience, this is a defence upon which he may be 
acquitted (ddd). %%% 
The ſame regulations for bringing offenders to 
juſtice, and for their ſurrender by order of council, 
and for puniſhing perſons knowingly concealing them, 


and for proceeding to trial, are here repeated, as 


have been already ſtated in 19 G. 2. c. 34. , 2, 3, 4. 
except a proviſion in .. 12. of this ſtatute, that. where 
the offence ſhall have been committed within the li- 
mits of any port, or within four leagues of the coaſt, 
the order of council is to be tranſmitted to the ſheriff 
of any county near the place where the offence was 
committed. / 12, 13, 14. e | 
If any officer of the navy, cuſtoms. or exciie, or 


x 


(ddd) 1 Leach's Haw, P. C. 232- O. B. 2786, No. 660. 


% 
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their aſſiſtant, being on ſhore, or going on board,. 
or returning from on board any ſhip, boat or veſſel 
within the limits of any port, or four leagues of the 
coaſt, ſhall be hindered, oppoſed, obſtructed, or aſ- 
ſaulted in the execution of their duty, either in the 
day time, or night, all ſuch offenders ſhall be carried 
before one or more juſtices of peace reſiding near 
to the place where ſuch offence ſhall be committed, = 
who ſhall, if he ſee cauſe, commit ſuch offender to 
the county gaol till the next court of Oyer and Ter- | 
miner, great ſeſſion, or gaol delivery, or until he ſhall 
be delivered by due courſe of law; and if an indict - 
ment ſhall be found againſt him, he ſhall plead- 
_ thereto, without having time to traverſe the ſame, as 
is uſual in caſes of miſdemeanors ; and being duly - 
convicted, ſhall, by the order 'of the ſame court, be 
ſentenced to hard labour on the river Thames, or 
other navigable river in England, not exceeding three 
years, according to the directions of 19 G. 3. c. 74: 
or ſuch court may order him to be committed to the 
county gaol, or houſe of correction, for any term not 
exceeding three years. .. 15. eel 
This clauſe is explained by 34 G. 3. c. 50. ſ. 5. 
to extend to the protection of all perſons acting in 
the aid of thoſe officers, and to the diſtances ſpecified 
in/. 8. of the ſame ſtatute.—(Sęe ante, p. 66). 
And if any perſon ſhall be brought before any 
juſtice of the peace, charged with having hindered, 
oppoſed, obſtructed, or aſſaulted, any officer of the 
navy, cuſtoms, or exciſe, contrary to this act, and it 
appears that the offence falls within the proviſions of 
Stat, 19 G.+3. c. 69, ſuch juſtice may, inſtead of pro- 
ceeding againſt him according to the proviſions of 
this ac, commit him to the county gaol till the 
next quarter. ſeſſions; and in that caſe, he ſhall be 
tried and puniſhed according to that act, and not 
otherwiſe. | 7 16. 4 1 „ TT 5 
And for the ſpeedy and impartial trial of any of- 
e ES 
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fence 100 by this act is declared to be felony or 
miſdemeanor, every ſuch offence, if committed in 
England, Wales, or Berwick, or within the limits of 
any Engliſh port, or four leagues of the coaſt, may 
be tried and determined before any court of Oyer and 
Terminer, great ſeſſion, or gaol delivery, in any coun- 
ty in England and Wales, as if it had been committed 
within ſuch county. { 17. And if committed in 
Scotland, or within the Unite of any port, or four 
leagues of that coaſt, information may be given to 
any juſtice of peace, judge- ordinary, or judge. ad- 
miral, deputy, or ſubſtitute, reſiding neare/t the place 
where ſuch offence was committed, who ſhall, if be 
ſee cauſe, grant his warrant for committing the of- 
fender to the common gaol, there to lie until he is 
liberated by due courfe 'of -law; and he ſhall be 
tried before the court of Fufticiary, or circuit-courts, 
or before the judge of the Admiralty at Edinburgh : 


Or if the offence be only ſuch: as is puniſhable by 


hard labour and impriſonment, it may be tried before 
the judge-ordinary of the county or Ons where the 
warrant was granted. /. 18. 
Where any perſon ſhall by this act be arreſted, and 
ben before any one juſtice of peace, for any ſuch 
offence deemed a miſdemeanor, he ſhall not be ad- 
mitted to bail unleſs he firſt enter into recognizance 
in 2c0/. with two ſureties in 100 J. each, with con- 
dition to appear at the next ſeſſions for the county 
wherein ſuch juſtice ſhall act, and anſwer and plead 
to any indictment that may there be found for ſuch 
miſdemeanor ; and ſuch recognizance ſhall- forth- 
with be tranſmitted to the clerk of aſſizes or proper 
officer of Oyer and T erminer, Oe. for the. county: 
e 
hn The fame proviſion i is made for Scotland. PF 20. 
"tt may be ſufficient here to obſerve, that the notes 


already given on the ſurrender clauſe in 19 G. 2. c. 34. 


fe 2. * apply to the n ſorrender clauſcs 


[Pane "I 
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of 19 G. 3. c. 69. { [6623+ it. 24 G. Ze fe c. 47. | 
, 12, which it becomes therefore needleſs to re. 
in, 277, e e e 
N winder proſecution, or charged ut the King's 
Bench for aſſaulting or obſtructing officers, or at- 
tempting to reſcue goods ſeized, or charged with 
any offence againſt the law of quarantine, and the 
ſame be made appear to any judge of that court, by 
affidavit or certificate of the indictment or informa- 
tion filed, he may iſſue his warrant, under hand and 
ſeal, to cauſe the offender to be apprehended, and 
bound before him, or ſome judge of that court, or 
before ſome juſtice of peace, with two ſufficient 
ſureties, in ſuch ſum as ſhall be expreſſed in the war. 
rant, with condition to appear at the time therein 
ſpecified, to anſwer, c.; and on refuſal to become 


bound, ſuch judge, or juſtice, may commit him to | 


the common gaol where the offence was: committed, 
or where the perſon was apprehended, until he ſhall 
become ſo bound, or be diſcharged by the court in 
Term time, or by any one judge in Vacation; 
and the recognizance is to be filed in the ſaid court, 
and continue in force till his acquittal, or judgment 
on conviction, unleſs ſooner diſcharged by order 
„ 73 folds on i oe TORT 
Where any perſons, by virtue of 26 G. 3. c. 77, 
are detained in any gaol for want of bail, the proſe» 
cutor of the indictment or information may cauſe a 
copy thereof to be delivered to them, or to the gaoler 
or. turnkey, with a notice. thereon indorſed, that 
unleſs they ſhall within ſuch time as the court of King's 
Bench ſhall fix, cauſe an appearance, and alſo a plea 
or demurrer to be entered, an appearance and the plea. 
of Not guilty will be entered in their names; and in 
caſe they ſhall thereupon for the ſaid time fo fixed 
neglect to cauſe the ſame to be entered, the proſecutor, 
upon an affidavit thereof made and filed, may cauſe 
ſuch appearance and plea to be entered for them, and 
WE] Sap ous ſuch 
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ſuch proceedings ſhall be had-as if the defendant; had 
appeared and pleaded himſelf; and if on the trial 


the defendant ſhall be acquitted, the judge at the 


trial (though, he may not be a judge of King's Bench) 


may order him to be diſcharged as to ce commit- 


ment. 35 G. 3. c. 96. 

Purſuant to this ſtatute, the a in Trin. 35 G. 3 
made a general rule, that the ſpace of time to be c 
lowed for ſich perſons to cauſe an appearance and 
plea or demurrer to be entered purſuant to ſaid act, 
ſhall be fixed as follows, viz. In cafe ſuch perſons ſhall 
be confined in any gaol within the diſtance of 40 miles 
from London, fix days ſhall be allowed; if above 49 
miles, eight days (eee). 

A recognizance of a — michel fo heating 
an- officer was diſcharged, where the offence was 
1 by ſtature (). 

. If any perſon, executing "wk act for protection of 
the wool manufacture (ſee the next Section) ſnall 
be hindered, oppoſed, moleſted, wounded, or beaten, 


in ſeizing, or attempting to ſeize any ſheep-wool, | 


woolfels, wool-flocks, mortlings, ſhortlings, yarn, Sc. 
either by day or night, by land or water, which were 
intended to be exported, or were carrying on board 
any veſſel contrary to the act, the offenders, and alſo 
all other perſons being armed with offenſive arms or 


Weapons, or wearing any vizard, maſk, or other dif- 


guiſe, who ſhall reſcue, or attempt to reſcue any ſuch 
goods ſeized, ſhall, on conviction, be tranſported for 
a term not exceeding ſeven years; and death on re- 
turning. 28 G. 3. c. 38. / 56. | 

A perſon who has dealt t merely i in running and 
ſmuggling goods, though that is an offence within 
the ſtatutes already ſtated, yet is ſuch a trading as 
brings the offender within the bankrupt laws, and 2 
Wen iy Woe againſt” him ; for a mg Cane 


5670 + > T. «Rep. 401. ) Bab. 88. 
Wy not 
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not take advantage of the breach of one law, to ex- 
cuſe himſelf from the breach of another (gg. 
Ses. 5. HO 


IHE offence of owLt1nc, ſo called from its being 
uſually carried on in the night, is the tranſporting 
| wool or ſheep out of this kingdom, to the detriment 
of its ſtaple manufacture. The nature of this offence 
may be better underſtood by ſome brief conſiderations 
on this indigenous produce of our iſland. 


* 


» 0 


In countries ill cultivated, and therefore but thinly 
inhabited, the price of the wool and the hide bears 
always a much greater proportion to that of the 
whole beaſt, than in countries where, improvement 
and population being further advanced, there is more 
demand for butcher's meat. Mr. Hume obſerves, 
that in the Saxon times the fleece was eſtimated at 
two-fifths of the value of the whole ſheep, and that 
this was much above the proportion of its preſent - 
eſtimation. In ſome provinces in Spain, in Chili, 
Buenos-Ayres, and many other parts of Spaniſh Ameri- 
ca, the ſheep and horned cattle are frequently Killed 
merely for the fleece, hide and tallow, and the car- 
caſs left to rot upon the ground. „„ 
In England, however, notwithſtanding the flouriſh- 
ing ſtate of its woollen manufacture, the price of 
Ergliſh wool has fallen very conſiderably ſince the 
time of Edward III. There are many authentic re- 
cords, which demonſtrate that, during the reign of 
that prince (towards the middle of the 14th century, 
or about 1339), what was reckoned the moderate and 
reaſonable price of the tod or 28 1b. of Engliſh wool, was 
not leſs than 10 of the money of thoſe times (5h). 
containing (at the rate of 20 d. the oz.) 6 oz. of 
77 . OR et nl Og 
(%) Smith's Mem. of Wool, v. 1, c. 5, 6, 7.—v. 2.6 176. 
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Tower weight, equal to about 30 s. of our preſent 
money. In the preſent times, 21s. the tod may be 
reckoned a good price for very good Engliſh wool. 
The money-price of wool, therefore, in the time of 
Edward III. was to its money-price in the preſent 
times as 10 to 7. The ſuperiority of its real price 
Was {till greater.. F 
This degradation, both in the real and nominal 
value of wool, could never have happened in conſe. 
quence of the natural courſe of things; it has accord- 
ingly been the effect of violence and artifice: 1. of 
the abſolute prohibition of exporting wool from Eng- 
land: — 2. of the permiſſion of importing it from Spain 


duty free :—3: of the prohibition of exporting it from 


Ireland to any other country but England. In con- 
ſequence of theſe regulations, the market for Engliſo 
wool, inſtead of being ſomewhat extended in con- 


ſequence. of the improvement of England, has 


been confined to the home market, where the 
wool of ſeveral other countries is allowed to come 
into competition with it, and where that of Ireland 
is forced into competition with it. As the woollen 
manufactures too of Ireland are fully as much diſ- 
couraged as is conſiſtent with juſtice and fair dealing, 
the Jriſh can work up but a ſmall part of their own 
wool at home, and are therefore obliged to ſend a 
greater proportion of it to Great. Britain, the only 
market they are allowed. ed vos 5 

The perpetual prohibition of the exportation of 
wool, which is commonly, but very falſely, aſcribed to 
Edward III. would, in the then circumſtances of the 
country, have been the moſt deſtructive regulation 
which could well have been thought of. It would 
not only have reduced the actual value of the greater 
part of the lands bf the kingdom, but, by reducing 
the price of the moſt important ſpecies of ſmall cattle, 


it would have retarded very much its ſubſequent 


improvement. 
r The 


Sor. 
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The wool of Scotlund fell very conſiderably in its 
price in conſequence of the union with England; 
by which it was excluded from the great market of 
Europe, and confined to the narrow one of Great- 
Britain. The value of the greater part of the lands 
in the ſouthern counties of Scotland, which are chiefly 
a ſheep country, would have been very deeply affect- 
ed by this event, had not the riſe in the price of 
butcher's meat fully compenſated the fall in the price 
ef % Dao DO 
Our woollen manufacturers, ſays Dr. Smith (kk), 
have been more ſucceſsful than any other claſs of 
workmen, in perſuading the legiſlature: that the pro- 
ſperity of the nation depended upon the ſucceſs and 
extenſion of their particular buſineſs. They have 4 
| not only obtained a monopoly againſt the conſumers, 5 
by an abſolute prohibition of importing woollen 
cloths from any en, country; but they have like- 
wile obtained another monopoly againſt the ſheep- 
_ farmers and growers of wool,” by a ſimilar prohibi- 
tion of the exportation of live ſheep and wool. The 
ſeverity of the former ſtatutes on this ſubject is ſuf- 
ficient evidence of this remark (8 E. c. 3.— 13 & 14 
Car. 2. c. 18, Sc. now repealed); Dr. Smith poſi- 
tively denies the ee of the Engliſh manufacture, 
and the repreſentations of the dealers therein, and aſ- 
ſerts that fine cloth is made altogether of Spaniſb 
wool : and that Engliſh wool cannot be even ſo mixed 
with Spaniſh woot as to enter into the compoſition, 
without ſpoiling and degrading, in ſome degree, the 
fabric of the cloth: But, notwi:hſtanding theſe re- 
ſtrictions, he is inclined to think that, the annual 
produce cannot have been much affected; the 
growing of wool not being the chief object of the 
armer, who expects his profit not ſo much from the 
fleece as from the carcaſs: but hence their effect upon | 


(i) i W. of Na. 36c—g. (1%) 2 Ibid. 495 50g. 5 


ſaving the freight and inſurance, which the other 


ion ſo little inconvenience to any body. 


ties which guard it, has not prevented the exportation 


_ tents ſucha temptationto ſmuggling, that all the rigour 


to the ſovereign, and thereby ſaving the impoſition of 
ſome other, perhaps more burdenſome and inconve- 


7 ſuppoſed to be neceſſary for preparing and cleanſing 


it would not probably lower the price of wool quite 
ſo much. It would afford a ſufficient advantage to 


bis wool altogether ſo cheap as under the prohibition, 
he would ſtill buy it at leaſt 5s. or 10s. cheaper 
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mme quality muſt have been great. 
rhe degradation of price, Engliſh Aer, is ſaid to have 


Notwithſtanding 


been improved conkderablye during the courſe even of 
thepreſent century. The improvement might have been 
greater if the price had been better ; but the lowneſs 
of price, though it may have obſtructed, yet certainly 
has not altogether prevented the improvement. 


A tax, continues the ſame learned writer, of gs. or 
even of 1cs. upon the exportation of every tod of 


wool, would produce a very conſiderable revenue 
10 the ſovereign. It would hurt the intereſt of the 
growers ſomewhat leſs than the prohibition, becauſe 


the manufacturer, becauſe, though he might not buy 


than any foreign manufacturer could buy it, beſides 
would be obliged to pay. It is ſcarcely poſſible to 


deviſe a tax which could produce any confiderable 


revenue to the ſovereign, and at the ſame time occa- 
But the prohibition, notwithſtanding all the penal 


in great quantities. The great difference between the 
price in the home and that in the foreign market, pre- 


of the law cannot prevent it. This illegal exportation is 


advantageous to nobody but the ſmuggler. A legal 


exportation, ſubject to a tax, by affording a revenue 


nient taxes, might prove advantages to all the dit- 
ferent ſubjects of the ſtate. _ 
The exportation of fuller's earth, or fuller's . 


the woollen manulaQures, has been ſubjected to 
| nearly 


Y 


— tte 
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nearly the ſame penalties as the exportation. of wool. 
Even tobacco-pipe-clay, : though acknowledged to be 
different from fuller's- clay (yet, on account of their 
reſemblance, becauſe fuller's- clay might ſometimes be 
exported as tobacco- pipe clay), has been laid under 
the ſame prohibitions and penalties (///).. |, 


Mr. Colbert, a perſon the French manufactures and 


at the Exgliſh court, laid the impoſſibility of — x 5 


( 2 W. of Nat. 505. (enn Rees, Cyclop. Wool. 
f | | : q ? | . burg h, 
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burgh, Holland, Flanders, France, Me. thoſe countries 
are enabled to manufacture thoſe ſtuffs and ſtockings 
tothe great detriment of our eee). Þ 


* But it is time to peace to the ſtatutes 
The offence of owling was forbidden at common 
law (009), and more particularly by ſtatute 1 1 Ed. 3. c. 1, 
when the importance of our woollen manufacture 
Was firſt attended to; and there are now many later 
ſtatutes relating to this offence,” the moſt uſeful and 
principal of which are thoſe enacted in the teign of 
queen Elixabeth and ſince. The ſtatute 8 Elix. c. z. 
makes the tranſportation of live ſheep; or enibarking 
them on board any ſhip, for the firſt offence; forfeiture 
of goods, and impriſonment” for a year; and at the 
end of the year the left hand ſhall be cut off in ſome 
blic market, and ſhall be there nailed" up in the 
96 eneſt place: and the ſecond offence is felony. The 
Auttltes' 12 Car. 2. c. 32. 0 7 8 W. 3. c. 28. make 
the exportation of wool; "ſheep, or fuller*s earth, liable 
to pecuniary penalties and the forfeiture 'of- the in- 
tereſt of the ſnip and cargo by the owners, if privy ; 
and confiſcation 'of goods, and three years impriſon- 
ment to the maſter and all the mariners. And the 
ſtatute 4 G. 1. c. 11. / 6. amended (and farther en- 
forced by 12 G. 2. c. 21. & 19 G. 2. . 34.) 
makes it tranſportation for TE r if the * 
| ties be not paid (ppp), _ © 
But by the ſtatute 28 G. 3. c. 38, all the former 
Ratutes are repealed as affecting wool, and an infinite 
variety of regulations and reſ{triQions upon the ſubject. 
is enfolidated; to which itbehoves the dealers and car- 
riers of wool to pay peculiar attention; and although 
chiefly directed to the management of the cuſtoms, yet 
involves fome duties for the exciſe officers to perform 
relative to the ſeizure of veſſels and 2 8 8 5 
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: (and) Adetſon, Hiſt. Com. 137. 
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Al the previous acts relative to carrying ſheep, wool; 
c. coaſtwiſe, or to the exportation thereof, are re- 
pealed, except ſo much of 9 10 W. g. c. 40. as 


relates to wool- norn laid up within 10 miles of the 


ſea ſide, and perſons reſiding within 15 miles of the 
ea in Kent and Saen 38. C. 3, f. 30. f i. 


If any perſon ſhall bring; deliver, ſend, receive, or 


take, or cauſe fo to be, into any ſhip, veſſel, or boat, 
any rams, ſheep, or lambs, of the breed of Great: Bri- 


tain, Jerſey, Guernſey, Sark, Alderney,or Man, ODE, 


alive, to be conveyed out of the kingdom, or out o 
any of thoſe iſles, the whole, with ſuch veſſel, are 


forfeited, and may be ſeized and ſecured for the 


benefit of any perſon ſeizing ; and offenders and their 


aiders ſhall, on conviction, - forfeit 31. for every lamb 
or ſheep, and ſuffer ſolitary impriſonment in the houſe. 
of correction for three months, and, until penalty 


paid, not exceeding twelve months ; and for aſecond 
offence 5], and ſix months impriſonment the penal⸗ 


ties for the benefit of any perſon who will ſue. Sheep 


carried out for diet of any crew excepted. / 2. 


But no ſuch live ſheep ſhall be ſhipped for diet, | 


without a licenſe from the port-officer of the cuſtoms; 


and in his preſence, an penalty of 20s. each, ,. 3, 4. 


except in different parts of Scotland, ſ. 5, 6. where 
the · proprietors are to give bond not to export to fo- 


reign parts, and to procure licenfe to remove them, 
to continue in force till the bond be forfeited, . 8. 


All perſons exporting wool of the above growth; 


or any manufactured wool, or fullers'-earth, fulling- 


clay, or tobacco-pipe-clay, and the owners of all 
veſſels, horſes, carriages, c. uſed therein, and every 


maſter or mariner, collector, or other officer, know- 
ing thereof, and conniving therein, ſhall, on convic- 


tion, forfeit for the firſt offence 35. in every 15. or 
50 J. in the whole, at the option of the perſon ſuing, 
and ſuffer ſolitary impriſonment for three calendar 
months, and, until penalty be paid, not exceeding 


twelve months; and for a ſecond, or other offence, 
; £ A K | x Z 5. per 


. 


— 


to Duties of Officers. [Parr I. 


35. per Ib. or 501. in the whole, and impriſonment 
for ſix calendar months, and, until payment, not ex- 
ceeding two years—penalties for the benefit of the 
perſons ſuing ; and the goods, veſlel, horſes, carriages, 
Sc. ſeized for the benefit of rhe perſon ſeizing. /. g. 

Tobacco-pipe-clay exported to the colonies in the 
Weft. Indies while allowed by 17 G. 3. c. 43. ex- 
cepted. /. 10. e . 

And all ſuch wool, Mc. carried towards the coaſt 
without preyious entry at the port, and a certificate 
thereof accompanying it, may be ſeized within five 
miles of the coaſt by any perſons, and are forfeited, 
with the cattle and carriages, for their benefit. .. 11. 

Except any removal from the place of ſhearing to 
the owner's houſe, provided the quantity be certified 
to the next port officer, with the intention of re- 
moving it three days before, and he is to regiſter it. 
12. | . e 
7 If there be no port within five miles of his houſe, 
ſuch entry or certificate may be given to the neareſt 
juſtice of peace, or any neareſt officer of the revenue. 
425 0 5 | hg 
1 The quantity of wool of ſheep ſhorn for the mar- 
ket between the 1ſt of March and iſt of July need 
not be certified tall after the general ſhearing, if three 
days previous notice of removal be certified. . 14. 
, Perſons qualified as aftermentioned may ſeize, take, 
and challenge to his own uſe, all the like articles 
which they may diſcover to be brought, carried, or 
laid on ſhore, at or near the ſea, or any navigable 
river, to be exported, and the offenders are ſubject to 
the abovementioned penalties. . 70 3 
Wool, in the quantities ſpecified, may be exported 
from Southampton, for the ule of Jerſey, Guernſey, Al- 
derney, or-Sark, under certificates from the governors 
of the quantities, and bond for the landing. /. 16. 
The governors are not to authoriſe the exportation 
of more than the quantity ſpecified; and the cuſtomer 
at Southampton forfeits 5co J. if he permit a larger 
| 5 „„ than 
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than the allowed: quantity to be laden ; and the go- 
vernors authoriſing a larger quantity to be exported 
to forfeit 20 J. per tod. /. 17. wha 

One ſhilling __ to be paid them for licenſe and 
entry. / 18. 

No wool, Sc. is to be ſhipped but in veſſels be- 
longing to natural born ſubjects reſident in Great- 
Britain Lamb ſkins e dreſſed for fur or linings 

excepted. eee 

Wool, Qc. may be ſold notwithſtanding ſtatute 
9 W. 3. c. 40. within 15 miles of the ſea, in 

Kent and Suſſex, where the bond ee required 

has been given. /. 20. 

Wool ſhorn or houſed within 10 miles of the ſea, 
in Kent and Suſſex, may be carried to fairs for ſale, 
on previous permit being taken out, which ſhall be 
produced by the purchaſer to the proper officer, who 
ſhall grant another for the removal. / 21. 2. 

Wool returned unſold is ſubject to the ſame rules. 

23 
f 75 20. penalty for forma counterfeiting, eraſing, 
or altering any. licenſe, certificate, or acknowledge. 
ment. / 24. | 

Wool, Ac. removing between. fun- letting and ſun- 
riſing within five miles of the ſea, with horſes and 
ca. riages, may be ſeized by any perſon for his bene- 
fit, and the driver knowing it, on conviction, to be 
committed to the houſe of correction for one month. 
{25 
4 wool- ſhorn removing on fame day to 
the owner's ſtore-houſe, , 26; and except worſted 
yarn, not exceeding 14 lb. prepared for knitting, re- 
moving to any retailer, and being duly marked. / 27. 

Wool, &c. ſhall be packed up in truſſes of leather 
or cn called pack cloths, or in linen or woollen, 
marked with the word 20 on the outſide, in 
characters of 3 inches in length, on forfeiture - 

of the whole to the perſon ſeizing, and on for- 


| K 2 feiture 
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feiture by the owner of a ſum not exceeding 17. 
per Ib. to the perſon ſeizing, as the court where it 
thall be condemned ſhall direct; proviſo, that worſted 


or woollen yarn may be packed in paper not exceed- 


ing 14 55. and marked 2or/?ed or yours in letters of 
one inch in length. /. 28. 

Juſtices before whom any complaint or mation 
reſpecting the word woo! not being marked on any 
package ſhall be made, may order the goods to 
be reſtored, and {gn the penalty to 6d. per lb. 

ö 
F Whoſoever l {hall pack or orels with ſcrews wool, Oc. 
in any box, caſk, c. ſhall forfeit the ſame, and 32. 
per Ib. to the perſon ſeizing or ſuing, /. 30; and they, 
and all aſſiſtants, are liable to the ſame penalties: as ex- 
porters of wool; and the court and juſtices before whom 


they ſhall be tried and convicted, may puniſh them ac- 


cordingly: but if any aſſiſtant ſhall, before being appre- 
hended, appear and diſcover to any juſtice, the maſter 
packer, or other perſons concerned in ſuch illegal 

package, ſo that they may be proſecuted to convic- 
tion, he ſhall be entitled to the wool, ©. packed: 
and if the maſter-packer or his aſſiſtant ſhall, before 
information be 'taken againſt him, diſcover to any 
juſtice the name of his employer, ſo that he may be 
_ proſecuted to conviction, he ſhall not then be liable 


to the penalties, and ſhall be entitled to the wool, c. 


and the perſon direQing it to be fo packed ſhall ſuffer 


the pains as are inflicted on dee of wool, Oe. 


5 

5 Whazfiogers of bo e's are to give bond in . 
not to ſhip any wool, Sc. illegally, and keep an ac- 
count of the wool he thall receive and deliver; and 
on refuſal to give ſuch bond, ſhall forfeit 200 J. to any 
perſon ſuing; and 504. for not keeping account, or 
delivering à falſe one to the officer of cuſtoms: and 


for ſuffering it to be illegally ſhipped, the penalties on 


exporters; 10 l. reward to infor mers, on conviction, 


to 
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to be paid by the commiſſioners of cuſtoms imme- 
JJ 8 


The whatfinger is to give account to the officer 


of cuſtoms within ſeven days after receipt of any 


wool, on penalty of 10 J. to any perſon ſuing. /. 23. 
WMool, 5. ſhipped coaſtwiſe, notice muit be firit 
given to the cuſtoms of all the particulars and names, 
and bond by two good and ſufficient perſons in treble 
the value for the landing; and the ſhippers, if acting 
as agents, or having fold the goods, may recover of the 
proprietors what they may pay, without default or 
negligence, by reaſon of their entering into ſuch bond; 
and if ſeveral owners, then according to their ſhares. 
And licenſe from the cuſtoms muſt be procured for 
lading, carrying, and landing, without fee. All wool, 
Se. otherwiſe ſhipped coaſt wiſe are forfeited, with the 
veſſel, guns, tackle, Sc. for the benefit of the perſon 
firſt informing. J. 34. e | 1 

Wool, Sc. may be carried from one part to ano- 
ther of the locks, or from the iſlands to the main land 


in Scotland; but not to the ſea, except under theſe 
regulations. /. 35. e n 


The cuſtomer at the ſhipping-port ſhall imme- 
diately on the clearance ſend notice to the officer of 
the landing-port, under penalty of 107. to any in- 
former: and the bonds on the ſhipping will not be 


diſcharged till a certificate from the cuſtomer at the 
landing-port be tranſmitted to the cuſtomer at the ſhip- 


ping-port ; and which he is to tranſmit in ſeven days, 
on penalty of 107. to any informer ; and grant ano- 
ther certificate of the landing without fee. And all 
bonds remaining undiſcharged for fix months, are to 
be tranſmitted to the commiſſioners in London, to be 


put in ſuit immediately; and if the wool be not landed 
in a reaſonable time, notice ſhall be ſent to the ſhip- 


ping port, that enquiry be made / 36. 


7 


Wool, Sc. ſhipped for parts beyond ſeas forfeited, 


with the veſſel, tackle, Sc.; and the maſter is liable to 
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the penglties on an exporter, unleſs he 3 the 
ſhipper, and enter into recognizance with two ſuffi- 


cient ſureties, before ſome juſtice where the goods 
ſhall be diſcovered, to proſecute and give evidence 
to conviction. / 37. 


Maſters of any veſſels not regularly cleared out to 


foreign parts ſhall be deemed the ſhippers ;. and all 
perſons on board, knowing of ſuch illicit tranſaction, 
where any ſuch. goods ſhall be found on board, and 


where no ſuch clearance can be exhibited, ſhall Tafer 
as exporters: but any ſuch perſon, other than the 
maſter, giving information immediately on his being 
apprehended, ſo that the maſter may be convicted, or 


the ſhip condemned, ſhall not be liable to the penal. 


ties, and be entitled to 40 J. reward, to be paid by 
the commiſſioners on cuſtoms on the conviction. 


J. 38. 


Maſters of veſlels, or 8 of carts, Se. are ex- 
empted from puniſhment, if it be proved from the 
ſmallneſs of the quantity that they were not privy to 
the wool, Sc. being in their cuſtody ; but the wool 


ſhall be forfeited to the perſon ſeizing. /. 39, 40. 


A regiſter ſhall be kept by the port-officer, and 


tranſmitted half yearly to the commiſſioners of cuſ- 
toms in London, open for public inſpection on pay- 


ment of 1 5. and printed copies diſperſed annually to 
every cuſtom-houſe, and inſpected on like fee. /. 41. 
No maſter ſhall ſuffer ſuch goods-to be unpacked 
on penalty of 40 6. per bag—except through abſolute 


neceſſity, of which he ſhall make oath, on arrival, be- 
fore a juſtice of the peace. /. 42. 


This landing coaſtwiſe muſt be in preſence of an 
officer, and at a lawful quay, on pain of forfeiture of 
goods or value, and 35. per Ib. to be paid by the 
perſons concerned. in the landing to the informer. 


J. 4% 


Cocquets, on paper, een the weight, Sc. 


Inſurers 


CA M 35 


Inſurers and inſured of ſheep-wool, Sc. to foreign 
parts, are liable to the penalties of exporters, /. 45; 
and goods forfeited to any one who ſhall ſue, / 46. 

If the inſurer inform the commiſſioners within fix 
months ſo as to convict the inſured, he ſhall be diſ- 
charged of his own offence, and have the ſheep, &c. 
and the premium to his own uſe ; and if the inſured 
do the like, he ſhall recover back the premium, and 
be alſo diſcharged his offence, { 47; and all ſuch 

policies are void, /. 48. | DEI 8 5 
Commanders or other commiſſioned” officers of 
king's ſhips or ſloops within the limits of their -ſta- 
tion are required to enter and ſearch, or cauſe ſo 
to be, any ſhip, veſſel or boat; and if any ſheep, wool, 
Sc. prohibited, be found on board, and the maſter. 
do not immediately produce a lawful cocquet for - 
carrying ſame, the commander may ſeize the veſ- 
fel, and carry her, with crew and cargo, into ſome 
port of Great-Britain, and there deliver the ſame to 
the collector or comptroller of that port. /. 49. 

The goods to be lodged in the king's warehouſe till 
condemnation, and be expoſed publicly to ſale, after 

60 days public notice in writing at the cuſtom-houſe 

and royal exchange, by inch of candle —and the 
veſſel and tackle be forfeited, and ſold in like man- 
ner; and the whole produce divided, one- third to the 
commander, one-third to the officers of the ſloop, 
and one-third to the mariners : and if the ſeizure 
ſhall be made upon information of any perſon not 
being a mariner on board, he ſhall not only be in- 
demnified againſt the penalties of exporters, but re- 
ceive one-third of the nett produce of ſale, and the 
reſidue diſtributed as before directed. {. 50. 

And any ſuch commander neglecting his duty 
herein ſhall forfeit all his pay and wages, ſuffer ſix 
months impriſonment, and be for ever incapable of 
ſerving in the navy, cuſtoms, exciſe, or ſalt duties; 
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and any inſormer thareah, on conviction; ſhall receive 
40 J. to be paid immediately after conviction by the 
commiſſioners of cuſtoms, exciſe, or ſalt duties, or 
other the king's revenue, as after-mentioned with 
reſpect to forfeitures incurred by Flons unable to 


pay the fame. , 5 1. 


No perſon, except an officer of cuſtoms, anion or 
ſalt, having cauſe to ſuſpect ſuch goods are carrying 
contrary, to this act, may examine and ſeize, unleſs 
in company with a conſtable or other peace officer, 


who are required to attend on application. 32. 
Conſtables, and officers of cuſtoms, exciſe or ſalt, 


refuſing to attend, or negleQing his duty, to forfeit 
for every offence 201, half to the perſon ſuing and 
half to the poor of that pariſſi: the above power for 
commanders of ſloops reſerved. /. 54.—See {c 58. 

And every perſon who by deputation, commiſſion, 
or other inſtrument under the hands and ſeals of com- 
miſſioners of cuſtoms, exciſe. or ſalt, ſhall be appoint- 
ed to act under them for putting this act in execu- 
tion, ſhall be eſteemed their officers. ,. 54. 

If any officer of revenue, or other perſon, make 


any colluſive ſeizure, or information, or fraudulent 


agreement, whereby theſe penalties may be evaded, 
he ſhall, on conviction, be deemed an exporter ;— 
and. the ſeizures ſhall be for the benefit of the 


firſt diſcoverer of ſuch colluſion Any perſon con- 
cerned in the colluſion, who ſhall firſt, diſcover his 
_ offence to the commiſlioners of cuſtoms, ſhall be diſ- 


charged thereof, provided the diſcovery be made in 
three months, and one accomplice be convicted, and 
if he be not an officer of revenue, or. owner, ſhall re- 
ceive a reward of 40 l. on the conviction. 55. 
Perfons oppoſing any officer in executing this a& 


to be tranſported, /. 56 and offering any | bribe 
for connivance to forfeit 300 J. ,. 57. 


Officers of exciſe, cuſtoms or el, neglecting the 
| | duty 
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duty required, or compounding for any ſhi $140 va : 
1 forfeited, to _ as pro e e / 5. Ses 


[1 * \ 


> 


/: Fin in not Uinivighle with lamp duty. 7 359. 

In all proſecutions the proſecutor need not prove 
the ſneep or wool to be the breed or EDI of this 
kingdom, but it ſhall be ſo taken. / 60. 

\ Proſecutions, actions, Wc..on this a& and on ſta- 
tute 9 10 VV. 3. to be brought, except where 


otherwiſe directed by this act, in any court of record 


at Weſtminſter, or Exchequer in Scotland, oyer or ter- 
miner, great ſeſſions, or gaol delivery, quarter ſeſ- 
ſions, or before any two juſtices of peace in a ſum- 
mary way, at the election of-the ſeizer or informer, 
where no eſſoin, He. allowed, and quly one Gor: cou 
JING. N | 
But no proſecution to be broughe before two juſ- 
tices in a ſummary way where the ſeizute amr 
exceeds e | 
- Juſtices at quarter-ſefſions, and ſaid two "fits; are 
to order the articles ſeized to be publicly ſold at ſuch 
time and place as they ſhall think fit; and by their 
warrant levy the penalties incurred, and all coſts 
awarded on any appeal by diſtreſs and fale, rendering 
the ſurplus, after deducting the charges, /. 63, half 
(except where otherwiſe direQed) to the perſon firſt 
ing information to the revenue officer, and the re- 
mainder of the other half, after deducting expences, 
to the revenue officer ſeizing: but if ſuch officer 
ſhall ſeize without information, then, after deducting 
expences, the remainder of ſuch produce ny be 
paid to him. / 64. | 
Any officer of ER exits; or ſalt. gates con- 
ſtables and other officers of the peace, and others act- 
ing in their aid, may arreſt and detain all perſons 
actually exporting, or attempting to export ſheep, 
wool, Wc. or aſſiſting therein, and carry them before 
one jultice of peace near the 3 who may, if 
| they 
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bound to determine the offence, and, on conviction, 


ſo committed, they ſhall be bound to proſecute in re- 
cognizance of 40 J. . 66. e ooh 


before whom the offender is convicted for any offence 


——ů—ů— 


or any other two juſtices of that county may com- 


leſs the whole penalty be ſooner paid. / 67. 


\ ' 
1158 
it 4 
þ il 1 
i N 

9 + if 

' i 
Min 
| i; 8 

» mM 
» 1:28 

4 nt 

} 11 1 

14; 1 

n 3.47 

nr 
1 4 
1» I 
o 1 

1” 

i 


they ſee cauſe, commit the offender to the county 
gaol till the next quarter-ſeflions for trial, who are 


to puniſh as before-mentioned, / 65; and if he be 


And if it appear to the ſatisfaction of the juſtices 


for which only a pecuniary penalty is impoſed, by 
confeſſion or evidence, that he has not ſufficient goods, 
then he may, without any warrant, or if the penalty 
cannot be wholly levied by any warrant iſſued, they 


mit him for three months to the common gaol, un- 


Or they may accept ſecurity for payment in 14 
days, and, on non payment, the party and his ſureties 
may be apprehended by the warrant of any two jul- 
tices, and impriſoned for that time. / 68. 

Appeal lies to the next quarter-ſeſſions, on notice 
to the informer within 14 days after conviction, and 
entering into recognizance with two ſureties before 
the ſame juſtices, to proſecute the appeal, and abide 
the order of court, and pay the coſts awarded; and 
the caſe ſhall be fully. examined, and, if judgment at- 
firmed, double coſts to the informer. /.. 

But if the defendant ſhall depoſit the penalty with 
the juſtices, or be committed to priſon, he may appeal 
without ſureties or entering into the recognizance, 
remaining in priſon in mean time, or depoſiting ſuch 
penalty till the appeal be determined. /. 70. 

The juſtices may, at the inſtance of either party, 
ſummon witnefles, and the perſon ſummoned ſhall 
appear and ſubmit to be examined. . 77. 

A penalty of 5s. for every penny, and ſo on after 
that proportion, taken over and above any fee al- 
lowed for any ſufferance, licenſe or certificate. /. 72. 
If any perſon be proſecuted for any penalty in any 

| | l „ court 
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court of record at We/tminfter, a capias may iſſue, the 
firſt proceſs ſpecifying the ſum of the penalty ſued for; 
and the perſons ſued muſt give good bail. and ſecurity, 
by natural born ſubjects or denizens, to the officer 
executing the proceſs, to appear at the return, and ſhall 
at the time of appearance give good and ſufficient 
bail or ſecurity by ſuch perſons, in court, to anſwer 
the penalties incurred, in caſe. he ſhall be convicted, 
or yield his body to priſon. 173. 
Such actions and informations ſhall be tried by a 
jury of freeholders ut of any other county than that 
where the fact ſhall be committed. /. 74. Wo 
If any perſon ſhall be in priſon for want of ſuffi- 


cient bail, and refuſe to appear or plead to a decla- 


ration or information delivered to him, or to the 
turnkey, for one term, judgment ſhall be entered by 
default. /. 75. „ | | 
Where there is no ſeizure out of which the officer 
can be rewarded, on conviction of an offender, the 
commiſſioners may order 1s. per Ib. of the articles for 
which the offender is convicted, or 40 J. if the 
quantity is not known, to be paid by the receiver- ge- 
neral, /. 76. V/ 3 on 
All proſecutions are limited to three years. /. 77. 
And to encourage perſons, not being owners, to diſ- 
cover the exporters of ſheep, c. the firſt three per- 
ſons who have been aſſiſting therein, who ſhall give 
information to any juſtice, whereby the penalties and 
puniſhment may be purſued, ſhall be diſcharged of 
the penalty: and if the owner, maſter or mariner of 
any veſſel or boat, or perſon aſſiſting in loading, know- 
ing of ſuch exportation, ſhall, within three months af- 
ter knowledge thereof, or after his return into Great- 
Britain, give the firſt information before any baron of 
the Exchequer, or before the head officer of the port 
Where he. ſhall firſt arrive, or before any juſtice of 
peace, upon oath, of the articles, parties and veſſel, 
l 2 | Sh and 


4 


and enter into recognizance with two ſureties in 
40 J. each to appear and give fuch evidence, then 
they ſhall not be liable to the penalties, but ſhall be 
entitled to the benefit allowed on conviction. /. 78, 
The penalties impoſed by ſtatute 23 H. 8. c. 17. 
13 liz. c. 25. for deceitful winding of wool are 
increaſed to 25. per fleece—to the finder or prover 
thereof; to be determined by any one juſtice of 
peace reſiding near the place in a ſummary way. 


. But if it appear to him that tiſe matter complained 
of wis not done to deceive, he may diſcharge the 
i Ei one. 
If the penalty be not paid in fix days after con- 
viction, it may be levied by diſtreſs and fale, by the 
ſame juſtice's warrant under hand and ſeal. /. 81. 

And if the winding complained of was done with- 

out the defendant's knowledge, he may, after receiv- 

Ing ſummons to appear, require the juſtice's ſummons 

to the perſon who actually wound it, and if he be 
found guilty, he ſhall be ſubject to the penalties ; and 
on non-payment of the penalties, the offender ſhall 
be committed to the common gaol or houſe of cor- 
rection for not more than three calendar months, 
nor leſs than 21 days, unleſs the penalty and coſts be 
ſooner paid. / 82, | NE a | 
Appeal to the quarter-ſeſſions on five days notice 
and recognizance with two ſufficient ſureties to ap- 
pear and proſecute, and pay coſts. /. 83. 
No conviction ſhall be ſet aſide by any court what- 
' foever for want of form, or through the mif ſtating 
of any fact, provided the material facts alledged 
therein, and upon which the ſame is grounded, be 
roved to the ſatisfaction of ſaid court. /. 84. 

The oath for winders of wool may be made before 
the juſtices at any quarter-ſeffions throughout the 
kingdom, or any adjournment thereof, on a certifi- 

| 2 8 FF 
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cate from two growers of wool, that they are quali- 
fied: nevertheleſs, perſons not ſo ſworn, may be 
employed. /. 85, 86. . | 
5 EE „„ PRE OATH, . 
I A. B. do ſwear, that I will truly and juſtly, with- 
out deceit, wind and fold all and ſingular the woot 
which I ſhall take upon me to wind and fold, 
without leaving or putting any. clay, lead, ſtones, 
ſand, tails, deceitful locks, lamb's wool, or any other 
thing whereby the fleece may be made more weighty, 
to the deceit and Joſs of the buyer; and that J will 
not uſe any other deceit, craft, guile or fraud in the 
winding or folding of any ſuch aforeſaid wool. 80 
belpme Godt. 8 | 
Offences prior to 1ſt May 1788 remitted as to the 
crown, /. 87, 88, 89; but not as to informers, /. go. 
Actions on account of any ſeizure limited to ſix 
months after the fact, and to be laid in the proper 
county. — Defendants may file common bail, plead. 
Not guilty, and give this act and the ſpecial matter in 
evidence, and that the ſame was done by the au- 
thority of this act; and if upon the trial it ſhall ap- 
| pear to be ſo done, the jury ſhall find for the defend- 
ants, and then, if nonſuit, diſcontinuance or judg- 
ment againſt the plaintiff, the defendant ſhall have 
treble coſts.— And if any information ſhall be brought 
to trial, and verdi& be found for the claimer, and it 
appear that there was a probable cauſe of ſeizure, the 
judge ſhall certify on the record that there was a pro- 


* 


bable cauſe of ſeizure, defendant is not entitled to 


any coſts, nor the perſon ſeizing be liable to any 
action or proſecution ; and in caſe any action or 
proſecution be brought to trial, and a verdi& be 
given againſt the defendant, if the judge ſhall 255 7 
| that there was probable cauſe of ſeizure, the plaintiff, 

beſides the ſhip and goods ſeized, or their value, ſhall 
not be entitled to above 2d. damages, nor to any 
coſts, nor defendant be fined above 15. f. 91 
| 5 | CHAP; 
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CHAP. M. 
OF THE COURT OF EXCHEQUER. 
Sec. r. Gigi. | 


LTHOUGH the ſtatutes of - 8 "3 


more frequently give the recovery of remedies 


And penalties generally in any of the courts of record 
at Weſtminſter, yet as this court is more peculiarly 


appropriated to the cognizance of all matters affect- 
ing the public revenue and its reſpective officers and 
ſervants, it may not be inapplicable to premiſe a few 
notes which have ariſen in the progreſs of theſe re- 
ſearches,” and which it may be uſeful to collect in 
this part of the arrangements, 


The Exchequer was the ancient and e b court 


of Normandy, to which appeal lay from all in- 
ferior courts and juriſdictions, this being the grand 
court of the duke: it was the ſovereign juriſdiction, 
and ſuperintended all manner of complaints from the 
bailiffs or ſheriffs; for they exerciſed the ordinary 


juriſdiction in each bailiwick through the whole 


| duchy of Normandy : their duty was to gather the 
duke's rents in each bailiwick, and to account for 
the ſame in this great court: here likewiſe all 
complaints againſt them were heard, and the ſen- 
tences were final. 

This court was compoſed a. ſuch barons, biſhops 


and abbots as held immediately of the duke, who 


were occaſionally ſent for to attend the prince, and 
were called in by a ſummons according to the duke's 


pleaſure, and ſuch as wers ſo called, attended the 
15 I e 
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- duke's ſteward, in taking an account of the bailiffs, 
and hearing complaints againſt them. 5 
It was the buſineſs of the treaſurer and barons to 


ſpeed the levying and getting in of the king's debts, 


and to manage the crown revenue to the beſt advan- 


tage: this was their inceſſant care, and the princi- 


pal ſcope to which their acts and proceedings tended; | 


as all the records of the Exchequer evince *. 
When debts due to the king had been put in charge 


in the revenue rolls, they were ſent out in proceſs to 


be levied ; the perſon principally entruſted with the 
levying and collecting them, was the ſheriff of each 
county * ;z and other officers anſwered for ſuch other 
parts of the revenue as were within their care, but 
Laer had lefs, power to effect the collection than the 
eriff.,. ; | 


| Whilſt the king's money remained in the hands 
of ſheriffs, farmers, or others, it was uſual for the 
king, his chief juſticier, other great officers of his 


court, or the treaſurer or barons of the Exchequer, 


to order ſuch ſheriffs or others to make proviſions. 


and payments divers ways, out of the king's money 


reſting in their hands. This was commonly done by 
virtue of a writ from the king, or ſome of his miniſ- 


ters, which was ſometimes called warrantum, the 


ſheriff's warrant ; for, upon producing it, he had 


allowance made to him de tanto upon his account. 
During the firft period, it was uſual for ſheriffs, and 
for fermours of other part of the land revenue, by 
appointment of the king, or the chief juſticier, to 
make proviſions and payments of divers kinds, both 
in war and peace, out of their ferms or other revenue 
within their receipt 5, This authority is now given by 


' 3 03d. ² 15-2, 300i EG 27 
2 1. Madox, 208. _ 2 Ibid. 70. 
3 1 Ibid. 353. 
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5 Ibid. 362. 
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divers ſtatutes to the commiſſioners and eollectors for 
payment of rewards and allowances, C cc. 

Thus, from the earlieſt periods, we find that the 
court of Exchequer has acquired, from its nature and 
conſtitution, a general ſuperintendency over all com- 
miſſioners and officers concerned in raiſing or collect- 
ing the revenue, and is fo enforce a due execution 
of the revenue laws ; reſtrained only by expreſs words 
in any ſtatute from interpoſing in ſuch matters, 
wherein juſtices or commiſſioners have the final jurĩſ- 
diction, but not where they exceed their juriſdiction 
or neglect their duty *. at ot 

Hence it is that cauſes relative to ſeizures, for re- 
dreſs of any injuries or oppreſſions committed by re- 
venue officers in over- acting their duty, or miſ-uſing 
their power, if commenced in other courts, or on 
the other ſide of the court of Exchequer, may be 
removed to the plea ſide of this court, on motion 
and affidavit of the facts, and of ſervice of the notice 
of motion, to be there determined; and the order of 
removal likewiſe orders the ſtay of all proceedings 
until the ſeizure in queſtion ſhall be firſt heard and 
determined: and this is done upon the principle, that 
all revenue matters are properly cognizable on the 
plea ſide of this court *. Ow tpn: 

By the privy ſeal in 1 G. 2, which empowers the 
barons to compound or diſcharge all forfeitures of 
recognizances, penalties, fines, iſſues, amerciaments, 
and other ſums of that nature, whereby the ſubjects 
are chargeable to the crown, the court of Exchequer 
is authoriſed to diſcharge any penalty fixed by any 
ſtatute, as well as any fine ſet by the judgment of 
the court; becauſe when a court of juſtice has ſet 2 
certain fine for an offence, the offender is by the judg- 
ment as liable to be impriſoned for the non-payment 
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of it, as when the penalty adjudged is fixed by ſtatute, 


and there is the ſame reaſon that the ſubject ſhould be 


relieved in one caſe as the other. 
: | $73 4 i 75 a 3 


Sect. 2. Proceedings on Seizures. 


' AFTER a ſeizure of goods, the regular ſteps itt 


the Exchequer are to file an information, which is 


entered in a bock, and proclamation is made for the 


Ka to claim, and then a. writ of appraiſement 


flues ; upon the return of which the defendant, after 
a ſecond proclamation, is to enter his claim, and, 


after pleading, may move for a writ of delivery: if 
the proſecutor delays filing the information, or does 
not ſue out a writ of appraiſement, the defendant, 


upon entering his claim in, the book in the office, 


may move for a writ of delivery; and where a ſeizure 


vas made in vacation time, and no information filed 
in the term following, if they could have tried it that 
term, this would be delay to ground a writ of de- 


livery upon . | 15 | 
If no Claimant appears after the ſecond proclama- 
tion, the goods are condemned ;—but if any appears, 
he enters his claim, and gives ſecurity for coſts, ac- 


cording to the ſtatute. 


Thele claims entered for goods ſeized, muſt be 


made in the real name of the owner. on oath, if 


teſident in London or Edinburgh, with two ſureties in 


100 J. for the payment of coſts; and if reſident 
elſewhere, then on oath of their agent or ſolicitor, 
who becomes bound in their ſtead, with two ſureties 
in like manner. „ „ | HY 


- The information is tlien delivered over, that the 


claimant may plead, and a trial be had ?. 


1 Par. 166. 
„eee e, 5x 
1 | 3 Gilb. Excheq, Parker 196. 
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"Theſe writs of appraiſement and delivery cannot 
regularly iſſue until the information is filed; for the 
former muſt ſpecify the goods particularly. If there 
is but one ſeizure, the goods ought to be inſerted in 
it, and ſo certainly deſcribed, that the defendant ma 
know when and how to put in his claim, otherwiſe 
an attachment will iſſue againſt the officer. 
Nor does the writ of delivery ifſne in caſe of de- 
lay, unleſs the officer ſeizing do not proceed to trial 
and condemnation in three terms, nor even then with- 
out ſecurity in double the appraiſement to return the 
| fame on condemnation. 3 G. 3. c. 222 
The court of Exchequer has a diſcretionary power 
under ſtat. 13 & 14 Car. 2. c. 11. J. 30. to iſſue 
writs of delivery for periſhable goods. This is a re- 
ſtrictive clauſe, and calculated to put a ſtop to a prac- 
tice which had prevailed to grant this writ in all 
caſes, and to reſtrain the granting it upon good 
ſecurity to caſes where the goods ſeized. are periſn- 
able, or there has been delay of proſecution *. It - 
has alſo been granted for periſhable goods in vacation 
time, upon conſent of the proſecutor, and defendant 


* as IM a r 3 _— 


giving ſecurity *. _ ; 33 
The court alſo exerciſed this diſcxetion on Tecurity 
given, where it appeared in the information that the 
goods were removed from one port to another with- 
out a permit ; which is an unlawful importation, and 
therefore not within the juriſdiction of the commiſ- 
ſioners of exciſe, unleſs particularly provided *. 
Ihe court has alſo a diſcretionary power to order 
any periſhable goods feized to be fold without the 
confent of the claimer, unleſs there be a writ of 
error pending; in which caſe the power is with the. 
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lord i ee this dociiane WAS made on the 
grounds of the caſes noted in the margin *. 


Where there are ſeveral ſeizures by ſeveral perſons, | 


and the whole does not amount to 1001. it is allowed 
. that all may be put into. one writ of appraiſement; 
and one information only may be exhibited in the 


Exchequer, in the names of all the perſons ſeizing, for 


the ſeveral matters leized. Sed guerre * s Ru tam v. 
Jun 

Though an allices A regubuly-t in the ſeizure 
| of goods, yet it depends on the condemnation whe- 


ther the taking ſhall be deemed legal or not; for, if 


the goods are not condemned, he is a treſpaſſer . 
But a condemnation in the Exchequer is ſo con- 


cluſive, and alters the property ſo effectually, that 
neither treſpaſs nor trover will afterwards lie againſt - 


the officer, the goods being bound by the condem- 
nation, and the judgment againſt the goods would 


be defeated by ſuing the officer *: though it ſhould 


ſeem that this is only in the caſe of officers ſeizing 
within their own department; for where a perſon, not 
a proper officer, made a ſeizure, he was held liable 
to this action. though the goods had. been regularly 
condemned *. But, after all, a condemnation is only 
concluſive evidence in favour of an officer when it 
is made in the court of Exchequer, and does not ex- 
tend to any other condemnation by inferior juriſdic- 
tions; as the board of exciſe or of cuſtoms, whoſe 


condemnation is not concluſive evidence, and in that : 


| caſe treſpaſs {till lies againſt the officer i. 
Goods ſeized in Senke e e of any judgment o or 
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adjudication of courts, or perſons having juriſdiction, 
are not repleviable: as, where goods were ſeized un- 
der a condemnation in the penalty of 20 /. before a 
juſtice of the peace for not entering ſtrong waters, 
and the owner replevied them ; the juſtice's warrant 
was held to be a ſufficient juſtification, and to ſupport 
the ſeizure, which therefore could not be replevied *. 
Though upon a devenerunt, which is a criminal 
proſecution, every perſon to whoſe hands the goods 
come may be charged, yet in debt, the perſon to be 


charged as importer, muſt have ſuch an intereſt in 


the goods, as to be liable to pay the duties, and it 
will not extend to a mere agent or ſervant; but if he 
is jointly intereſted with another, the crown may re- 
cover the whole againſt one; as in caſe of ſeveral 
obligors in a bond, the obligee may ſue one or all, 
though he can have but one ſatisfaction. A factor 
for a perſon abroad is in this caſe undoubtedly liable, 
becauſe the crown cannot get at the principal; and 
a factor for 2 merchant here has ſome ſort of intereſt 
in the goods, and has ſome ſhare and allowance for 
his factorage, and has a ſpecial property in the goods: 


he is to take the goods and pay the duties, and there- 


fore muſt be taken to be the importer ; aliter in caſe 
of a mere agent or ſervant ?, | | | 
Upon an information in the Exchequer upon 2 
ſeizure of tobacco, there was a verdict for the plaintiff. 
It was objected, in arreſt of judgment, that the in- 
formation was the 16th of June (1718), the writ of 
appraiſement the 17th, returnable the 17th, and the 
indenture of appraiſement the 15th, which was be- 
fore they had any authority; and writs of appraiſe- 
ment are a neceflary part of the information upon a 
ſeizure: and if this be void, there is no value at all 
ſet upon the goods, and the courſe of the court has 


© Eſp. N. Pr. 352. 3 Lev, 204. 
* Euab. 224. | 15 
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made it neceſſary ; beſides, the act of tonnage and 
poundage directs the moiety of the rate to be an- 
ſwered to the king, which ſhews there is a neceſſity 
for 4 valuation. There is a diſtinction indeed be- 
tween a eure and a devenerunt : upon a ſeizure the 
general words are ſufficient, becauſe the return of the 
appraiſement makes a ſufficient certainty (but is want- 
ing in this caſe); but in a devenerunt, which is the 
crown's action of trover, there mult be greater cer- 
tainty, having nothing elſe to help it. Nota. The 
court ſeemed to think this was amendable. Kennet gui 
tam v. Lloyd“. 4 5 9 
And © lord Hale, in a treatiſe of ports and port- 
duties and cuſtoms (not printed), lays it down as 
clear law, that the king may inform upon a deve- 
nerunt, in what court he pleaſes: but there cannot be 
an information upon a ſeizure to condemn goods by 
proclamation, but only in the 'Exchequer ; becauſe, 
upon all ſeiſures, every perſon concerned may have 
and know a certain place to reſort to for his remedy 
in tas 27 e 


Seck. 3. Extents. 


| IT may not be improper, under the preſent head, 


to ſtate generally the doctrine of ExTen 1s, as they 7 


are the chief ſecurity which the legiſlature has veſted 
in the hands of the crown, to protect it from embez- 
zlement by its revenue-officers, and from non-pay- 
ment of duties ſecured by the dealers. 
An extent ſeems to be a paramount. proceſs of 
execution againſt the lands, or goods of an immediate 
debtor to the crown. ; 3 | 

An extent in aid is a proceſs of execution againſt 
that debtor's debtor, with a view to render him more 


I Bunb. 58. 
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able t to pay the crown- debt; but it does not extend 
further than the third perſon. 

The preference given to the crown in recovery of 
its debts, has been veſted by the legiſlature, by ſtatute 
33 Hen. 8. c. 39. / 74, which enacts, That if any 
1uit be commenced or taken, or any proceſs awarded 
for the king, for the recovery of any of the king's 
debts, then the ſame ſuit and proceſs ſhall be pre- 
ferred before the ſuit of any perſon or perſons ; and 
that the king ſhall have firſt execution againſt any 
defendant of and for his faid debts before any other 
perſon, ſo always that the king's ſaid ſuit be taken 
and commenced, or proceſs awarded, for the ſaid debt 
at the ſuit of the king, before judgment given for the 
ſaid other perſon. 

Bonds made to the king are put upon the ſame 
footing as a ſtatute ſtaple, by ſect. 50; and the like 
proceſs, judgment and execution are given. But this 
extenſion of the prerogative in the caſe of obligations 
acknowledged tothe king was madewith this exception 
in favour of the ſubject, that the king's ſuit or proceſs 
ſhould not be preferred unleſs it were commenced 
or awarded before the ſubject had obtained judgment. 
But a diſtin&ion has been ſuppoſed to exiſt between 
executions againſt lands and againſt goods, and that 
the prior execution given to the king does not extend 
to the latter: but the words themſelves of the paſ- 
ſage in queſtion warrant no ſuch diſtinction; they 
are general. The title of the act appears to have no 
reference whatever to this ſubje&, via. The erec- 
tion of the Court of Surveyors, Wc.” There are 
however ſeveral proviſions i in it which in their nature 
muſt extend to executions againſt-perſonalty ; ſuch 
as fect. 77, which enables the crown to charge exe- 
cutors and adminiſtrators out of the aſſets in their 
hands. Ncither is there any reaſon why L execution 
in this act ſhould be confined to lands; for if it were, 
it would narrow-the king's right in a caſe ——_— 
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had a prerogative before that ſtatute : for before, 
and now, notwithſtanding this act, if the king have 
a debt due to him on record, the debtor's lands are 
bound from that time, and he may take out execution 
for his debt, even though an elegit may have ſued _ 
at the ſuit of a ſubjeQ *. | 7 5 
As it is far from the preſent deſign to enter upon the 
whole law of Extents, a few cafes only may ſuffice to 
ſhew the leading doctrines, and to invite the ſtudent 
to further reſearches. . 1 
Extents for debts immediately due to the crown 
are to be firſt ſatisfied and paid, and extents 'in aid 
are to be poſtponed till afterwards : and where the 
ſame goods are found upon 'the inquiſition of an 
immediate extent, which have been already found on 
the inquiſition of a previous extent in aid, the im- 
mediate extent takes place *. 

Extents bind from the teſte ?, and the teſte can- 
not be prior to the „at for the writ *; but there is 
another determination that debts are bound not by 
the teſte, but only from the caption of the inqui- 
ſition 5 ; and ſee Hardreſs 126, where it is ſaid that a 
diem clauſit extremum never bears teſte in vacation, but 
from term to term. 5 | 

The teſte (omitting the month) may be amended, 
it not being an original, but a judicial writ, which is 
amendable, becaule there is a record to amend it by. 

A debt to the crown ſhall be preferred before ſub. 
ſequent judgments, viz. before any bond; but a 
precedent judgment ſhall be preferred before that, 
upon the words of ſtat. 33 Hen. 8. c. 39. / 74, 
ſo always that the king's ſuit be taken and com- 


2 Parker, 281. 

3 Bunb. 39. 

+ Ibid. 165. 

5 Ibid. 265. 5 

Par. 84. ä | | < 
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menced or proceſs awarded for the king's debt before 

judgment be given for other perſons?ss 

If an extent iflues againſt A. who is indebted to 

the crown, and B. upon the inquiſition is found in- 

debted to A. upon the return of that inquiſition, and 

upon affidavit that the money in B. 's hands is in 

danger of being loſt, an immediate extent iſſues a- 

againſt B. , but not unleſs the original debt appear 
on the inquiſition by evidence * : and then upon ſuch 

recovery B. is acquitted of his debt to A, and A. is 
acquitted againſt the crown de tani s. 

But the heir of the king's debtor was not to be 

diſtrained for the debt due to the king, in caſe the 
chattels of the king's debtor were ſufficient to anſwer 
it. In truth there was a proviſion -to this purpoſe 
made by the great charter of king John, c. 10, and of 
Henry the Third in the ſame words, viz. Nos vero vel 
ballivi ngſtri non ſeiſiemus terram aliquam, nec ( in char. 
H. 3. vel) redditum pro debito aliquo, quamdiu catalla 
debitoris praſentia ſufficiunt ad debitum reddendum, & 
zpſe debitor paratus fit inde ſatisfacere, —Nec plegii ip- 
ſius debitoris diſtringantur, quamdiu ipſe capitalis debi- 
tor ſufficiat ad ſolutionem debitis. | | 

Thus debts by ſpecialty or ſimple contract may be 
found and ſeiſed upon extents to the third degree, 
but not beyond it“: —as where Ein was indebted to 
Jolley, and Lindſay was indebted to Ewin—and Folley 
to the crown ; the extent in aid reached both debts 
by ſimple contract. ” 

The court will not order lands ſeiſed under an ex- 
tent to be excepted out of an extent to iſſue on a ſub. 
ſequent judgment 7, and will relieve legatees having 

: Herd, 29: 5 
2 Bunb. 24. 
„„ 
Madox, 189. 
2 Madox, 190. 
Par. 2 59, 264. 
7 Ibid. 52. | 
5 'a charge 
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a charge on an eſtate deviſed, but veſted 1 in the crown 
by extent, againſt the deviſce * ; 

"Copyhold lands are not liable to ſeizure under 
extents *, 

A ſeizure by the inquiſition of a ſimple. contract 
debt into the king's hands by extent, gives it a pre- 
ference to bonds not paid before the ſeizure; ; and 
would be a good plea to actions on ſuch bonds, be- 
cauſe it is thereby become a debt to the king upon 
record, and implies notice: but if ſuch bonds had 
been paid before the inquiſition, or before the admi- 
niſtrator had actual notice of the debt to the king, 
ſuch payment would have been good againſt the king; 
becauſe there was no debt upon record, and the ad- 
miniſtrator had no means to diſcover whether there 
were any or what debts to the king; and the incon- 
yenience would be infinite, if in ſuch caſes executors 
or adminiſtrators ſhould, notwithſtanding their utmoſt 
care, be charged with the miſapplication of aſſets, out of 
their own eſtates: —as in Attorney General v. White *, 

Upon an extent in aid, they cannot find debts 
' without ſpecialty, but upon money in court if in 
Term time!. 

At common law the king could only take by re- 
cord *, and therefore before an extent could iflue the 
debt muſt have been found'by inquiſition. And even 
now the mode in the Exchequer is this, as to ſimple 
contract debts: On an affidavit of the debt due 
to the king, a commiſſion is directed to enquire of 
it, and, on inquiſition returned, the debt is recorded, 
and an extent iſſues. But there is this difference 
between an immediate extent and an extent in aid, 
that the firſt iſſues before W the other not 


1 Par. 272. — 
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till afterwards. The act of 33 Hen. 8. was therefore 
paſſed to avoid the delay which was occafioned by 
the ordinary proceſs in bond debts due to the crown 
(Sect. 50); and the ſtatute puts them upon the ſame 
* footing as debts on record, by which the goods are 
bound by the delivery of the king's writ from the 
teſte of it But in doing ſo the legiſlature had ſome 
regard to the intereſt of the ſubject, and therefore 
they reſtrained the king's prerogative in this reſpect 
to caſes where the ſubject had hot recovered judg- 
ment before the commencement of the king's ſuit 
for, in other caſes, where the king's debt was on re- 
cord, the ſubject might be ſuppoſed to be cognizant 
of it, and ſhould therefore be bound by it. But the 
king never had the ſame prerogative with reſpect 
to bond debts before the ſtatute ; and this diſtinc- 
tion will reconcile all the caſes relative to the pre- 
ference due to the king's extent, if it come any time 
before execution actually executed. f 
A plea by executors of ſeveral judgments is entire; 
and if one of them fails, judgment ſhall be againſt 
him“; and however retroſpective extents may be, if 
an adminiſtrator has adminiſtered rightly, he will be 
in no danger; if wrongfully, it is juſt he ſhould be 
charged with a deva/tavit*. But it is neceſſary for 
executors or adminiſtrators of all who have had deal- 
ings in the articles furniſhing the revenue, to look 
well to the accounts both of the deceaſed, and of the 
proper officer, leſt he ſhould be found a debtor at the 
time of his death; for though he might be a debtor 
only on ſimple contract, yet if that debt be found 
upon a commiſſion, a diem clauſit extremum may iſſue 
againſt his eſtate, though he was not a debtor upon 
record *. This writ can only iſſue regularly againſt 


1 4 T. Rep. 304, 409. 
r . 
3 Ibid, 101. 
_ + Ibid. gg, 
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the eſtate of a perſon indebted to the crown at the 
time of his death, or found in his life-time to be 
debtor to the king' s debtor *; and the rule is, that 
wherever an extent might have iſſued againſt a man 
in his life-time, a diem clauſit extremum may iſſue 
againſt his eſtate after his death. | 
The retroſpe& which is allowed to extents hes 
been extended {till further, by iſſuing them with ſuch. 
a teſte as to take preference of even a ſtatute exe- 
cution : as where, under an extent, part of the de- 
fendant's effects were ſeized, and part ſecreted, then 
defendant became a bankrupt; and made a regular 
aſſignment, under which the aſſignees fold the goods: 
after this a ſecond extent was moved for, on notice 
to the defendant, and iſſued bearing even teſte with 
the firſt, and ſo preceded the commiſſion *®, And 
where an extent and a commiſſion iſſued on the fame 
day, and the meſſenger under the latter took poſleſ- 
ſion of the goods under an aſſignment, the extent had 
the preference, and took the goods out of his hands; 
and, though the aſſignees undertook to indemnity the 
crown, the goods were not allowed to be delivered 
up till after the return of the extent, leſt there ſhould 
be found other bonds not then forfeited: or without 
the attorney-general's conſent *. But ſee poſt contra. 
It has generally been held in the Exchequer, that 
ſtatutes of bankruptcy do not bind the crown : for, in 
17 15, Ball was made one of the clerksto Mr. Pauncefort, 
then treaſurer of the exciſe; and he and Pix/ey entered 
into bond of 2000 J. penalty to the crown, condition- 
ed that Ball ſhould duly account with Pauncefort for 
what monies, Sc. 
Pixley, in May 1721, became a bankrupt, and ſur- 
rendered himſelf, and EN in ev my reſpeQ with 
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the ſtat. 5 G. 2. and had a certificate, which was 
confirmed, and he was actually diſcharged. 
A capias was taken out in the Zxcheguer upon this. 
bond, and he was arreſted, and the court refuſed to 
diſcharge him ; for ſtatutes of bankruptcy do not 
bind the crown. And it was ſo ruled, not only in 
. Caſe of extent, but even of an extent in aid: in which 
laſt caſe they refuſed to relieve.— It was held unne- 
ceſſary to ſue out a /cire facias firſt, on this bond, it 
being for performance of covenants : but it was ſaid 
to be every day's practice, that a capias iflues immedi. 
ately where oath is firſt made of the debt, as was done 
in this caſe. Rex v. Pixley . Bur ſee pg, the caſe of 
Rorke v. Dayrell. | | | | 
Again, it was formerly held, that if an extent comes 
to the ſheriff after he has levied goods on a eri facias, 
but before the ſale of them, and teſted ſubſequent 
to the feri facias, the extent has the precedence ; 
and the ſheriff may be ordered to amend his return 
of the ſpecial matter upon the eri facias, although 
the inquiſition had been found by a jury; but guere, 
if the goods had been ſold, for then execution had 
been executed *. 428 5 | 
But in a ſubſequent deciſion in the caſe of Uppom 
and Sumner *, and in another ſince of Rorke and Day- 
rell *, the ſame point has been determined contra.— 
In the latter caſe, which was an action by the plaintiff 
on a fieri facias againſt the ſheriff for a falſe return 
of nulla bona, an extent having come in before the 
fale, lord Kenyon, chief juſtice, ſaid, This is a caſe of 
great importance, becauſe it reſpects one of the 
prerogatives of the crown, exiſting in the crown, for 
the public good : tor the prerogatives are not given 
for the perſonal advantage of the king, but they are 
allowed to exiſt becauſe they are beneficial to the 


I Bunb. 3202, 
2 Ibid. 9. i 
2 H. Black, 1251. 1294. | 
+ 4 T. Rep. 402. , [6 
| | ſubject. 
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ſubject. They are therefore to be guarded on ac- 


count of the public; they are not to be extended far- 
ther than the laws and conſtitution of the country 
have allowed them, but within thoſe bounds they 
are entitled to every protection. I believe the judg- 
ment in Uppom and Sumner is warranted by the au- 
thorities which are there mentioned as its foundation. 
In giving my opinion I therefore refer in general to 
the authority of that caſe, and to all the caſes there 
mentioned; not however without examining the 
grounds on which they may be ſupported. Now, 
| where the king and a ſubject ſtand in equal degree, 
there is no doubt but that the king's prerogative 
muſt prevail ; and therefore wherever the property 
in the goods ſtill remains in the king's debtor at the _ 
time, and an execution at the ſuit of the king and 
another at the inſtance of a ſubject are ſued out, the 
former will be preferred. On this principle the caſe 
of Rex v. Cotton proceeded: that was not the caſe of 
an execution, but a diſtreſs ; the goods were then in 
culſtodid legis, as a pledge, to anſwer the demand of the 
| landlord, and the property in the goods was not diveſted 
out of the tenant. So the caſe put at the bar, of an exe- 
cution iſſuing after a commiſſion of bankrupt, will 
fall within the ſame rule. The caſe ſuppoſed was this: 
The commiſſion of bankrupt iſſued on iſt January, a 
feri facias on 1ſt February, an extent on the 2d, and 79 
proviſional aſſignment till afterwards. In ſuch a caſe 
it is ſaid that the #eri facias comes too late, but 
that the extent does not. The anſwer given to it 
was not the true one; 1t was anſwered, that the 
ſerzure by the meflenget bound the goods with re- 
ſpect to the ſubject, but not with regard to the crown. 
In truth the ſeizure binds nothing: but, as far as 
reſpeQs the ſubject, the goods of the bankrupt are 
deveſted out of him, and veſted in his aſſignees by 
relation, from the time of the act of bankrupt; but 
inaſmuch as no relation e. to the prejudice of 
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the crown till a proviſional aſſignment is made, the 
king's prerogative attaches on that property, which, 
with reſpect to the king, remains the property of the 
bankrupt. | | b | 
As long as the property of the debtor remains 
unaltered, and an execution at the ſuit of a ſubject, 
and an extent at the king's ſuit, iſſue againſt the 
debtor, the title of the latter muſt prevail; for the 


point to be conſidered is, in whom is the property? 


1 have always underſtood it to be clear and ſettled 
(and this queſtion has very frequently occurred in the 
£xchequer), that if an extent at the ſuit of the crown 
be teſted prior to the time when the ſubject's exe- 
cution is delivered to the ſheriff, the former ſhall 


have the preference. But as by the common law, 


abridged as it is by the ſtatute of frauds, the pro- 
perty of the debtor's goods is bound by the de- 
very of the writ to the ſheriff; there then remains 
no property in the debtor, on which the preroga- 


tive of the crown can attach. Now, in this caſe, the 


ſheriff had actually ſeized the goods under the plain- 


tiff's writ of execution, and an execution once begun 


ſhall proceed; it ſhall not ſtop on the iſſuing of z 
commiſſion of bankrupt againſt the debtor-; and 
in this reſpect I know no diſtinction between the caſe 
of the crown and that of a ſubject. On theſe grounds 
I am perfectly ſatisfied with the deciſion of Uppom v. 
Sumner, that the plaintiff in this caſe is entitled to the 
_ | | | | 
As to the ſtatute 33 H. 8. c. 39. / 74, either it 
did or did not give ſome new privilege to the crown; 
if the counſel tor the crown eontend that it did, they 


muſt take the word execution” as referring to per- 


ſonal chattels; and then the words are againſt the 
king, becauſe here there was a judgment by the 
plaintiff. If it did not introduce ſome new benefit, 
then the crown muſt be referred to its ancient prero- 


gative, which only extends to the caſe J ſtated at firſt, 


namely, 
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namely, when the king and a ſubject tand in equal 
degree, and the property is not altered, there the former 
ſhall prevail. | 2 IM 
" Aſhhurſt J. after relying on the cafe of Uppom 
v. Sumner, ſaid, The words of ſtatute 33 H. 8. are- 
clear and deciſive, that the king's ſuit ſhall be pre- 
ferred to that of any other perſon (Sect. 74). Now 
this ftatute gave a new prerogative to the king in 
various inſtances which he had not before, by that he 
is enabled to iſſue immediate execution in caſes where 
he could not before; for, before, he had only a right 
to ſuch execution when the debt was upon record. 
And as this was a new prerogative, the legiſlature 
had a right to reſtrain him; and they have in expreſs 
terms reſtrained him, where the ſubject's judgment is 
prior to the inception of the king's execution. 
Buller J. This caſe ariſes on the ſtatute 33 H. 8, 
for previous to that act the crown could not iſſue im- 
mediate execution on a bond debt; and therefore 
perhaps it might be ſufficient to confine the judgment 
of the court to this particular caſe. Though the caſes 
that have already happened on this ſtatute ſhew that 
the act is not to be confined to bond debts only, but 
that it extends to all debts and executions, it is ſo 
ſtated in expreſs terms by lord Coke, in ſir T. Cecil's 
caſe . If this act of parliament be reſtrictive on the 
' crown, it goes a great way to determine this queſtion 
for if it be, it expreſsly requires that the king's ſuit 
ſhall be commenced before judgment is given for the 
ſubject. Now that was exprefsly decided in the caſe 
in Hardreſs 23, where the whole court were of 
opinion, the ſtatute does abridge the prerogative; 
and there chief baron Steel ſaid, The ſubject's title 
is prior to the king's, and is executed.” On this 
ground I put the queſtion to the counſel in argument, 
+ What effect a judgment obtained by a ſubject would 
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have, were he to lay by till the king's extent were 
executed? I am inclined to think that in ſuch a 
caſe the execution by the ſubject would be poſtponed, 
but it is not neceſſary to decide that point in the pre- 
ſent caſe. It is obſervable that it is ſaid in Hardreſs, 
that the king is only to be preferred to the ſubjed 
when they both ſtand in equal degree. So too in 
9 Co. 129. b. it is ſaid, Quando jus domini regis et ſub- 
diti inſimul concurrunt, jus regis preferri debet : ſo that 
there appears to be great weight in the words of the 
lord chief baron in Harareſs, that the execution of 
the ſubject muſt be executed. 

As to the effect of the ſtatute 33 H. f. c. 39, it is 
impoſlible to have a more direct authority for the 
reſtriction on the king's prerogative than that in 7 Rep. 
19. 6. where it is ſaid, that © the act hath given 
a benefit and advantage io the king—1. In making 
every bond to the king in nature of a ſtatute-ſtaple— 
2. In giving remedy to the king himſelf for obliga- 
tions made to others to his uſe—3. To recover coſts 
and damages—4. In ſuing of execution for all his 
debts—5. In charging the iflue in tail and the heir 
who bath the land of the gift of his anceſtors ; and 
therefore it was the intent of the act to gratify the 
ſubject, that where a new proviſion | was made. for 
the levying of the king's debt in a more ſpeedy and 
beneficial manner than the king had betore, the ſub- 
je& alſo ſhould have ſome new benefit which he had 
not before.“ '—Now, that new benefir was, to give 
him a preference in caſes where his judgment was 
obtained before the extent of the king iſſued. This 
is the fulleſt expoſition of the ſtatute of Hen. 8: in 
this caſe, therefore, I am clearly of opinion that the 

laintiff is entitled to judgment. 

Groſe J. The ſimple queſtion is this Whether 
the king's light of iſſuing an extent upon a bond 
ſuperſedes a prior judgment of a ſubject : ? If the 
crown have ſuch a right. it muſt ariſe oa the _ 
| : | of. 
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of 33 H. 8. Gilb. Hiſt. Excheq. 165. Now the words 
of this clauſe in the act are extremely pointed, to ſhew, 
firſt, what the king's prerogative was before: ſecondly, 
how far the prerogative was intended to be aſſiſted 
in theſe caſes, and how far to be limited. But it is 
ſaid that © execution” in this act was intended only 
to affect lands: but there is no reaſon why it ſhould 
be ſo confined ; it muſt mean every kind of execu- 
tion to which the king was entitled before the paſſing 
of this act, otherwiſe the king would be bound in 
caſes where he had a prerogative before. Thus this 
caſe ſtands on the words of this ſtatute. The au- 
_ thorities alſo are deciſive. Firit, the caſe in Hardreſs 
is very pointed; and there it was not even limited 
that execution in this act ought to be confined to an 
execution againſt land. Then came the caſe of Rex v. 
Dickinſon (Park. 262). And lord chief baron Comyns 
(2 Com. Dig. 538. (g. 8.) drew this concluſion from 
the caſes, That if execution be upon a judgment 
againſt the king's debtor, and, before a venditioni ex- 
ponas, an extent comes at the king's ſuit, thoſe goods 
cannot be taken upon the extent. Therefore, as well 
on the deciſions as on the conſtruction of the ſtatute 
33 Hen. 8, the plaintiff is entitled to recover *. This 
deciſion, with the former therein cited, have tended 
greatly to narrow the doctrine of Extents, as attempt- 
ed in the early reports. | ; 

Further, where, after goods have been found ſeized 
and ſold by the ſheriff upon an extent in aid, but the 
produce ſtill in the ſheriff's hands, an immediate ex- 
tent comes, it takes the produce for the crown; but 
otherwiſe if the money had been paid over to the 
plaintiff, In this cafe there were two immediate ex- 
tents for the crown; the one found goods, but not 
the ſame as thoſe which were found under the extent 
in aid ; nor was any evidence offered as to thoſe 
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goods, nor was it inſiſted that they ſhould be found. 

Then came another immediate extent, and the perſon 
proſecuting it offered to find what was ſeized in aid, 

and was refuſed ; the court ordered a new extent of 
the like teſte as the ſecond immediate extent, and re- 
ferred it to the firſt immediate extent. And this 
was held to be the law and courſe of the Exchequer *. 

Where an extent comes after goods are ſeized for 
rent, and appraiſed; but before their being fold, with 
notice to the tenant of the landlord being the king” $ 
debtor, the extent ſhall firſt be ſatisfied *. But in a 
caſe where the ſheriff had neglected to execute the 
venditioni exponas, ſo that they were not ſold within 
five days, according to 2 W. & M. the court refuſed 
an attachment againſt the landlord for keeping them *, 
who under an extent cannot have the benefit of 8 Ann. 
for his rent *. 

When an extent has been long dormant, no proceſs 
upon it can iſſue without motion, until a former ex- 
tent 1s ſatisfied *. | 

Where upon an inquiſition ſeveral ſmall debts are 
found, the court will, to ſave expence, appoint a re- 
ceiver, who mutt give ſecurity, to collect and pay to 
the remembrancer for the uſe of the crown“; in like 
manner ſeveral ſeizures, where the whole do not 
amount to 100 /. may be put into one writ of appraiſe- 
ment, and one information may HMuc dan all the 
perſons 7. : 

An injunction may iſue to put the : crown in poſ- 
ſeſſion of a term found upon an inquiſition on an 
extent Z BN 


Par. 282. 
Ibid. 112. 
Bunb. 23, 
Ibid. 269. 
Ibid. 62. 
Ibid. 293. 
Ibid. 63. | N ; 
Ibid. 71. „„ 


% n © N W]¾⅛R— 


A debt 


A debt due to a man in right of his wife is conſidered 
as originally due to himſelf and not in truſt for her, 
and therefore within the meaning of 7 7g. 1. c. 15; 
and hence, if within the third 9 an extent 
reaches it 

The ſheriff may lampen witnefſes upon thei inqui- 
ſition, and if they refuſe to attend, the court will 
make an order for a new writ, and that they ſhould 
attend; and alſo ſhew cauſe why the proſecutor of 
the extent ſhould not have coſts *. 

And though the power given to the ſheriff by this 
writ is only to propound fair and legal queſtions, yet 
the perſon ſummoned muſt anſwer all queſtions touch- 
ing the matters inquired of; which he could not de- 
mur to 1n a bill in equity, notwithſtanding they may 
concern his own intereſt, provided they do not ſub- 
ject him to any penalty or forfeiture ; and the court, 
on refuſal, will grant an attachment 3. 1 

On taking an inquiſition upon an extent, a ſtranger 
has a right to prove his property in goods. 

Bulley being indebted to Blommart before April. 
1727, and Blommart being bound with him to the 
crown, Bulley, by two bills of ſale, aſſigned him goods 
to pay the debt, and the- ſurplus to remain in his 
hands to cover the ſecurity to the crown. 

On 27th April, an extent iſſued againſt Bulley; and 
the officer, by warrant from the ſheriff, broke open 
the door of the cellar where Blommart had lodged 
the goods, and ſeized them for the crown. It ap- 
peared by affidavits that ſome evaſions had taken 
place at the ſecondaries“ office to evade Blommart's 
inquiries when the inquiſition would be taken, which 
was not contradicted on the other ſide. And upon 
this fact it was moved in the Exchequer to ſet aſide 
the inquiſition ſo irregularly taken, * Blemmart 


Par. 271. 

2 I bid. | 

3 Ibid. 270. 
M2 might 
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ff might have an opportunity to aſſert his property, and 
not be put to the expence, difficulty and hazard of 
pleading it; and inſiſted on the ſtatutes 34 Ed. 3. 
C.13,—30£d.3.c.13.—1Hen.8.c. 8.— 2 and 3 Ed. 6. 
c. 8; all which ſtatutes (though they related to free- 
holds and chattels real) ſhew the care of the legil- 
lature as to the property of the ſubject, and that in- 
quiſitions ought to be taken openly and not privily ; and 
the ſtatute Ed. 6. implied at leaſt that the ſubject had 

a right to have his property found on an inquiſition. | 
And it was alſo inſiſted much on the form of the 
writ of extent—that the ſheriff was to enquire per 
facramentum, &c. & omnibus aliis viis, mediis & modis, 
&c. 

Attorney- general, in anſwer, e the facts as 
alledged in the athdavir, but inſiſted that the party 
bad no right of being permitted to give evidence in 
this caſe, but ought to reſort to a plea of his proper- 
ty: I. becauſe this has not been the practice: 2. nor 
uſual to give notice of executing theſe inquiſitions, 
this being only in nature of an office: 3. admitting it 
to be irregular, yet that is not a ſufficient reaſon to 
ſet aſide the inquiſition. 

But, per totam curiam, the extent and Inquiſition 

_ ought to be ſuperſeded (the return of the extent be- 
ing out), with liberty to take a new extent of the 
fame date as the firſt; and laid great ſtreſs upon the 
ſtatutes cited, though they related only to freeholds 
and chattels real: and alf upon the mandatory part 
in the writ of extent; and 1t is not enough to ſay 
it has not been the practice, unleſs it can be fhewn 
that the practice has been to the contrary; and 
notice in this caſe cannot be given, becaule every 
body may be concerned, and therefore there is no- 
body particularly to give notice to: but if a party is 
there, and offers witneſſes to prove his property, they 
ought by law to be admitted; otherwiſe the 8 
wou 
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would be very great upon the ſubiect; for, 1. before 
a plea he muſt give fecurity ; 2. he can have no re- 
medy by action againſt the ſheriff (becauſe the in- 
quiſition has found the goods to be Bulley's, which 
would ſkreen him againſt Blommart), or other perſon, 
or any other way: 3. he can have no coſts or 
damages, if he ſucceeds in his plea. And it was ob- 
ſerved, the ſtatute mentioned might take no notice of 
mere perſonals at that time, becauſe they were of little 
value, but have ſince been much increaſed. 

Nota. That in a commiſſion of lunacy there are 
the very ſame words in the writ of inquiry as in this 
cafe, and now it is uſual to give notice there: and 
fir T. Pengelly, the lord chief baron, thought they 
ſhould go as far as they could in this caſe; for this 
is a right the king had not at common law, but by 
the ſtatute 33 H. 8. and ſaid, he himſelf had attended 
on inquiſitions, outlawries and elegits. Rex v. Bul- 
BY; 
"4 proceedings in the Zxchequer on writs of ſcire 
facias, where a ſcire feci is returned, it has been uſual 
to give a rule on the writ for the defendant to appear 

thereto in four days at leaſt, or that an extent may 
iſſue; and if he appears, then another rule to plead 
in four days, or an extent; and in the event of his 
not complying with theſe rules, or either of them, an 
extent iſſues without any previous judgment ; but 
judgments have been ſometimes entered up tor the 
crown on the defendant's default of appearing, or for 
not pleading after appearance, on rules given on ſuch 


writs for entering up ſuch judgments ?, 


Every part of this practice, and every judgment in 
theſe caſes, are truly ſaid to be calculated to favour 
the revenue in the firſt inſtance. F \ 

A ſci. fa. was ſued from the Exchequer upon a 


1 Bunb, 233, 
2 Par. 94. 
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bond to export ſeveral goods to parts beyond ſeas, 


and not to re-land them, and to produce a certificate 


of ſuch exportation. Upon oyer of the condition, the 
defendant pleaded the ſtatute of equity, and that the 


goods were put on board, and were not re-landed, 


but that certain perſons unknown, by force, in the 


. night-time, came and carried them away. To this the 


attorney-general demurred, and judgment was given 
by the whole court againſt the defendant. It was 
held, that the ſtatute extended only to two caſes :—1, 
to taking by enemies: 2. to leſs by ſea ; as in Atty 
v. King. 8 | . - 
Where a recognizance upon a plea to an extent is 
forfeited, the ſureties do not pay intereſt or coſts ; 


the condition is to abide the order of court; the or- 


der is to pay only a principal ſum, for this ſurety is 
only for a collateral matter, not like a bond to the 
crown, there the intereſt will be allowed : if- there 
be judgment on the plea, there are no coſts on either 
ſide; for it is againſt the method of the Exchequer 
to pay coſts upon extents, for the king neither re- 
ceives nor pays colts; though this is allowed on ſci. 


faf. *. 


A plea to an extent and inquiſition ſhould not con- 
clude to the country; but to the court by © this he is 
ready to verify: for it is otherwiſe no anſwer to the 
extent, but only to the ſheriff*s return; and there is 
no iſſue joined between the attorney-general and the 
defendant *. . | 

The court will give leave to plead double in an 
action upon a bond againſt a ſurety for one of the 


clerks of the caſhier, viz. non ęſt factum, and the con- 


dition performed. This was done upon the ſpirit of 
the ſtatute 4 & 5 Anne, for the amendment of the 


* Bunb. 37. 

2 Ibid. 4. 

3 Ibid. 332. 

law ; 
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law; though it is fairly queſtioned by the reporter 
whether that ſtatute extends to this caſe of the crown, 
and alſo that the two pleas are contradiQory *. 

In actions of this nature, either againſt clerks or 
other debtors, it is effential that the obligee named 
in. the bond ſhould be ſuch an officer under the 
crown. as to be entitled to the additional ſecurity of 
an extent; and likewiſe it muſt be ſworn, in the affi- 
davit to ground the proceſs, that the circumſtances 
of the debtor are ſuch as to endanger the loſs of the 
debt,which i is ſtill due to the crown or to the party ſue- 

ing, who muſt be then actually indebted to the crown; 
and for want of a poſitive and clear affidavit to theſe 
points, the proceſs has been denied, as in the follow- 
ing ales 

Mr. Pauncefort was appointed caſhier of the exciſe 
by conſtitution from the commiſſioners ; he employed 
Sir M. Kirwood to pay the money he ſhould return 
into his hands to the crown, and took a bond from 
fir M. Kirwood and Mr. Yale as his ſecurity in the 
penalty of 40,000 J. for the payment of the money to 
the crown, and on his own private account; Kirwood 
failed, andanextent iſſued againſt him, anda /cire facias 
was brought againſt Tale on his bond. (Nota. If 

Yale's bond had been for the payment of money, an 
immediate extent might have gone againſt him. ) 
Upon the pleadings to this ſcire facias there was a 
demurrer, and it was agreed on the behalf of Tale, 
that the bond taken by Pauncefort was void in law; 

becauſe, firſt, he was not a commiſſion officer, only 
conſtituted caſhier without expreſs authority ( which 
he ought to have had) to take ſuch bond.—2. It is 
againſt the rule that any tradeſman ſhould be ap- 
pointed caſhier to any farmer, c.—3. This bond is 
an oppreſſion to the ſubject; for, by the ſtatute 
33 Hen. 8, * lands and goods are liable. But 


* Bunb. 96. | 1 
M 4 note, 
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note, Nov. 23, 1720, by opinion fotius curiæ, this bond 
was adjudged to be good: In Exchequer. Rex v. Tale“. 

But the crown may. proceed by /cire facias, or by 
_ extent, or by both ; which was the caſe againſt Blun- 
dell, a receiver-general, in 1721; a /cire facias had 
iſſued upon his bond, and afterwards an immediate 
extent was moved for againſt him, upon an affidavit 
that one of his bail was become bankrupt, and he de- 
cayed in his credit *, FLV, | 
If a receiver general pays over the money to A, 
and this is found by inquiſition againſt the receiver, 
an immediate extent may iſſue againſt A. for this is 

the crown's money ?. ie | 

The ſame Pauncefort, while caſhier of exciſe, em- 
ployedClarke, as his billman, to receive money ariſing 
by the revenue of exciſe, and took a bond from him 
to account and pay what money he ſhould receive of 
the revenue money, and alſo on his own private ac- 
count. | 

In 1724, Clarke was called upon to account to the 
commiſſioners; and being in arrear 1800 J. applied to 
Pauncefort for the money; who did, by Mr. Georges, 
pay the whole to the commiſſioners, and took a bond 
from Clarke to him for that money. Pauncefori after- 
wards died, and Georges, one of his executors, made 
an affidavit that Clarke had not paid the money due 
to his majeſty, that the fame was unpaid, and in dan- 
ger of being loſt ; and thereupon obtained an order 
for an immediate extent againſt Clark. ED 

Motion (1726) in Exchequer to diſcharge this or- 
der: 1. Becauſe the affidavit upon which it was 
granted was fallacious, for that it only ſaid he had 
not paid, Sc. 2. That it was unpaid, but not ſaid 
to the crown. * 3. In danger of being loſt, but not ſaid 


* 1 Lev. 129. 2 Lev. 195. 1 Vent. 272. 2 Vent. 262, 
Bunb. 58. Cro, Eliz. 865. | 
2 Bunb, 74. | 
4 Ibid, 128. 
| is 
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fo the crown. And by defendant's affidavit it ap- 
. peared as above, that Georges himſelf had paid the 
money to the crown, that nothing was in arrear to 
the crown; for, as appeared by certificate from the 
exciſe officer, Pauncefort had his diſcharge and all his 
bonds and ſecurities delivered up; and therefore 
there was nothing to found this extent upon. And, 
laſtly, that any benefit Pauncefort or his executors 
might have by the prerogative proceſs, was waived 
by the taking a private bond from Clarke.—And of 
this opinion was the whole court, and diſcharged the 
order, Te Trp. Th | i 
But, upon the attorney-general's requeſt, they de- 
clared it ſhould not be a rule, that a debtor of the 
crown (though the crown debt was ſatisfied) ſnould 
not have the benefit of the crown proceſs to re. im- 
burſe himſelf, though it could not be granted under 
the circumſtances of this caſe. Rex v. Clarłke. 
In a bill filed in the Exehequer ( Michaelmas term 
1730), charging, that the plaintiff was bound for 
Clarke (the ee and accountant of the im- 
preſt- money to the commiſſioners of exciſe), for juſtly 
accounting and faithful performance of his duty 
during the time he continued in his office, which was 
from November 1727, to June 1730, in which time 
Clarke had received a conſiderable ſum, but had paid 
more than he had received about 1617.; and ſoit would 
appear by the books of account, delivered by him 
(when he went out of his office) to the defendants, 
the accountants to the commiſſioners; notwithſtanding 
which it was pretended that Clarke was indebted, at 
the time he went out of his office, above 200 J. and 
thereupon a /cire facias iſſued againſt the plaintiff on 
his bond; whereas he charged, that if there was any 
ſuch arrear, it was incurred before the time he the 
plaintiff became bound ; and therefore prayed againſt 


3 Bunb. 221. 


RT 
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the attorney-general (who was party to the bill) that 
proceedings might ſtay on the ſcire facias, and that 
the other defendants (accountants) might diſcover if 
Clarke did not, on his going out of office, deliver 
ſuch books of account to them, and that the plaintiff 
might have liberty to inſpect them, and take copies 
at his own expence. ; 1164207. 6% wy 
Io this whole bill the defendants (accountants) 
demurred, becauſe the commiſſioners of exciſe were 
not made parties; and, upon arguing it for the 
plaintiff, it was inſiſted on, that there was no neceſ- 
fity for ſuch parties, for the attorney general having 
the ſuperintendency of the whole revenue, he ſtood 
in the place of the commiſſioners, and could litigate 
the account with them; but per totam curiam, the 
defendants (demurring) appear to be only miniſterial 
_ officers to the commiſſioners, and in nature of ſer- 
wants; and thought the commiſſioners now in be- 
ing ſhould be made parties, though the commiſ- 
ſion might be varied from the time the plaintiff 
firſt became bound; and allowed the demurrer. 
Makepeace v. Needler and Attorney General *. 

It appears by the books, that ExxTENTSö are often 
_ uſed by perſons in office under the crown for the 
purpoſe of recovering defperate debts, and ſuperſed- 
ing other creditors, by procuring them to be ſued out 
againſt themſelves, in order that, upon affidavit of their 
debtor, an immediate extent ſhould iſſue. This method 
is ſtated not unfrequently inthe beginning of the preſent 
century, as in the caſe of Rex v. Enderupp *.— Lanſdell 
was under treaſurer of the board of ordnance, to 
whom money had been impreſſed for the king's uſe ; 
Enderupp was a merchant, and became indebted to 
Lanjdell by bond for 1600 J. on private account; Lanſ- 
de. apprehending that Enderupp was declining in his 


I Bunb. 291, 
2 Ibid, 134. : 
| | circum- 
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circumſtances, got an extent _ againſt himſelf, and 
upon the inquiſition taken thereon this bond was 
found: and upon an affidavit that Enderupp was like- 
ly to become inſolvent, having told him that he could 
not pay the debt, nor give ſecurity, and that he was 
ſelling off his effects in order to withdraw himſelf, Qc. 
much aecording to the common form, but did not 
ſay he had abſconded * ; he applied for an immediate 
extent in aid againſt Enderupp, which was granted, 
March 1, 1721. | 
On 12th November, 172 3, it was moved to dif. 
charge this extent: Firſt, becauſe Lanſdell was not 
an officer within any of the rules to-entitle him 10 
this extent: To this it was anſwered per curiam, that 
money has been impreſſed to him, and he is an ac- 
countant before the court. 2. The affidavit is not in 
the common form : To this it was anſwered per curiam, 
there is no certain form of words preſcribed in affi- 
davits for extents. 3. It is not according to the rules 
of the court of-the 15 Car. 1, nor of the 35 Car. 2. 
Io this it was anſwered per curiam, an extent in aid, 
being a prerogative proceſs, is always under the care 
of the court, and they have a diſcretionary power 
over their own rules; hey will not, indeed, let the 
prerogative be made a handle to get in a private debt. 
And, 4. It was objected, that a /cire facias ought to 
have gone; but this ſeemed to have no weight, later 
practice being otherwiſe. (Two other objections were 
made: 1. That the extent ought to have been 
moved for in court. 2. That it ought not to have 
extended to Enderupp's body; but theſe were over- 
ruled as well as the reſt). Price, Page and Gil- 
bert, barons (only in court), denied the motion, for 
that the extent was regularly ſued out; but if not, 
that they would not have ſet it aſide in this caſe, be- 
cauſe Enderupp had come to an agreement WER : 


* Hard, 226, 404. Lanſtelt 
Lanſdel. 
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Lanſdell the day after he was in cuſtody, and alſo 
by reaſon of the long acquieſcence after the extent. 

In a like cafe between Bradley and Bowling, Jonu- 
ary 1725, the ſame objections were made to ſet aſide 
an extent, but over-ruled by the whole court. 

And in aſubſequentcaſe in 1731, in the Exchequer, 
Fans was a ſub-colle@or, and took out an extent 
againſt himfelf to find debts ; and after the inquiſi- 
tion moved, on affidavit of ſuſpicious circumſtances, 
and debt in danger of being loſt, for an immediate 
extent againſt Smith, a debtor found thereon. 

But it was denied by the whole court; becauſe it 
might be of dangerous conſequence in the caſe of a 
trader; and it did not appear but that this was a 
ſimple contract debt, and was not the money of the 
crown; beſides, the affidavit did not go far enough, and 
was not according to the old form. Rex v. Jans 

Where an extent and 1nquifition were loft, the 
ſheriff had the minutes of what was found by the 
jury, ſigned by them, (and this was compared to the 
caſe where a perſon had, m a falſe name, taken a 
record from the aſſociate on a circuit, and a new 
poſtea was permitted to be made from the minutes in 
his book); a venditioni exponas had been made out 
upon the copy of the extent and inquiſition that 
were loft, and, the defendant conſenting, a new ex- 
tent, Se. was ordered to be engroſſed. Montague 
baron diff. *.- 1 ; „ 

A debtor of the crown may gain a priority for his 
own demand before other creditors by extent, al- 
though it is ſworn that the crown 1s in no danger; 
and the court have no difcretion to prevent him. 

Blatchford, a country banker, was ſecurity to the 
crown for SHato, the receiver of the county.— Blatch- 


ford was indebted to Shaw in about (oo, and to 


T Bunb. 200. 
2 Ibid, 88. \ 1 
: Other 
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other perſons in a large amount. Shaw, who was 
in arrear that ſum to the crown, got an extent iſſued 
againſt himſelf, and this debt being found by inqui- 
ſition, took out this extent in aid againſt Blaichford, 
on affidavit that he was the original creditor, and 
that his demand was in danger from Blatchford's 
circumſtances. Blatchford immediately afterwards 
became a bankrupt; and a motion was now made 
to ſet aſide the extent on behalf of the creditors, on 
the ground that the whole proceeding was merely 
in order to obtain an unjuſt priority for Shaw over 
them, upon affidavits that the crown was in no danger, 

. Shaw being completely ſolvent, and not more in ar- 
rear than receivers in general are. 

On ſhewing cauſe, it was ſaid, that the principle 
upon which the deciſions of the court have gone in 
caſes of extent, 1s, that in the firſt place the revenue 
of the public muſt be ſecure. The prerogative pro- 
ceſs takes a priority before all others, and attaches 
upon ſubje&s which no other proceſs can reach. On 
an extent there are three ſpecies of property liable; 
the real eſtate, perſonal eſtate in poſſeſſion, and choſes 
in action: theſe jointly conſtitute the fund out of 
which the crown is to be ſatisfied; and it therefore 1s 
the intereſt of the crown to preſerve each when in 
danger ; and although one individual may be bene- 
fited, and another damnified by it, the public intereſt 
alone is to be conſidered. ED 
Accordingly, the univerſal practice appears to be, 
that upon reference to the officer, the original debtor 
18 allowed to take out the extent, upon an afhdavit 
ſimilar to the preſent; and this alſo appears by the 
caſes, Rex v. Gibbons, Bunb. 24. Rex v. Clarke, 
Bunb. 221. Rex v. Taylor. Bunb. 127. Rex v. 
Fnderutp, Bunb. 134. If the creditors of Blatchford 
have a right to object to the crown's debt being paid 
our of that part of the fund on which they have a lien, 
ſo may all who have liens on ether parts of Shaw's 


property, 
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property, as. mortgages on his real property, object to 
that being ſeized; and it would be abſurd to expect 
the immediate debtor of the crown to ſwear that the 


debt of the crown is in danger, or that he himſelf is 


in inſolvent circumſtances. It is ſufficient if he ſwear 


that this part of his funds is in danger. 


This right in the debtors of the crown being 
abuſed by their buying up debts due to others, the 
rules 15 Car. 1. provide that no ſuch extent ſhall 
iſſue, without affidavit that the debtor to the crown 
is the original creditor. This ſufficiently ſhews the 
general principle. | 

Rous and Ruſſel on the other ſide—The crown has 
certainly ſuch a right as contended for; but it is the 
buſineſs of this court to ſee that this proceſs is not 
abuſed to the ends of individuals: for the 33 Hen. 8. 
c. 39. /. 74, gives priority only to proceſs for the 
king's debt; and in 2 Fir. 7 59, the court expreſs 
grear care that it ſhall not be earried beyond the in- 
tent of the ſtatute. 

The practice certified by the officers, and the caſes, 
only prove, that, without any afhdavit of the fact, the 
court will preſume that the crown will be more ſecure 
by payment of the debts due to its debtor, and there- 
fore take care of the intereſts of the crown, by an ex- 


tent in aid: but in the preſent caſe that preſumption 


is negatived; the affidavits, which are not diſputed, 
expreſsly ſtate that the principal debtor has other 
ſufficient effects, ſo that the crown is in no danger, 
and can gain no additional ſecurity by this extent in 


aid. 


It is expreſsly provided by Magna Charta (1 char. 


n. 5, and of Hen z. e 8), that the 


goods of the ſurety ſhall not be taken as long as the 
principal debtor is ſufficient. In the cafe of the 
Queen v. Quaſb, Parker, 281, it was ruled, an im- 
mediate extent ſhall be preferred before an extent in 
aid ; evidently eau deri che latter as the ſuit of an 


individual, 


4 
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init the former, of the crown. And in the 
caſe of Capel v. Brewer, 1 Vern. 469, where the 
circumſtances were ſimilar to the preſent, the original 
debtor of the crown, who had gained an unfair pri- 
ority by this means, was Nr h to re-fund with 
coſts. 

ExRE, chief baron This motion is contrary to the 

eſtabliſhed rule and practice of the court. The 
debtor of the crown has a right to gain this priority 
for debts bond fide due to himſelf, and it would be 
very miſchievous to the crown if it was otherwiſe ; 
for the ability of its debtors conſtitutes its ſecurity, 
and depends on the money due to them being paid. 
And as the cuſtom is too common, of receivers lend- 
ing out the money of the crown on ſpeculations, this 
in molt caſes will only have the effect to regain the 
property of the crown itſelf. _ 
The ſtatute of Magna Charta and the ales cited 
are, where the extent is againſt the ſurety, which is 
properly called an extent in aid: but here it is 
againſt the debt, as being part of the effects of the 
principal debtor, and is in nature of an immediate ex- 
tent, although not againſt the immediate debtor of 
the crown. 

This rule gives no right which did not exiſt 8 
but only gives a quicker remedy for that right. 
Priority among creditors is Aricti juris; the plaintiff 
has a priority obtained without any fraud: we cannot 
take it from him; and even if we were inclined to 
exerciſe our diſcretion, we are bound to let the extent 
go; for the hardſhip on the creditors cannot weigh 
againſt the expreſs rights of another perſon. 

HoTHam, baron—i1 have always thought that we 
had no difcretion on the ſubject, but are bound by the 
ſtatute, 

"i iso ren Of the ſame opinion. —Rule dif. 
charged. Rex v. Blatchford. Hil. 33. G. 3. 
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The ſheriff is entitled to poundage upon all ex- 
tents, * provided the extent be completed. 

Two extents iſſued into different counties to levy a 
debt due to the crown, and both ſheriffs levied the 
whole amount. On one, the debtor paid the debt, in 
order to get the goods out of the ſheriff's hands. The 
queſtion was, whether that ſheriff ſhould have his 
whole poundage or only half, and the other ſheriff 
the other half? e 

The court held upon the authorities of Salk. 332. 
Parker 177. Lane 74, and Bunb. $05—That that 
ſheriff was equally entitled to poundage from the 
money paid by compulſion of his levy, as if he had, 
raiſed it upon a venditioni exponas ; and if he is entitled 
to any poundage, he muſt have the whole, by the de- 
ciſion of Rex v. Caldwell, laſt term. Rex v. Fry. 
A. 34 G. 3 | | 

In the caſe alluded to, Newnham moved, on behalf 
of the crown, that the money levied on an extent by 
the ſheriff of Lancaſhire ſhould, after deducting his 
poundage, be paid to the collector. The whole debt 
had been levied upon this extent: another extent for 
the ſame debt had ifſued to the ſheriffs of London, 
who alſo ſeized goods on it; but the ſum being levied 
in Lancaſhire before they made their return, no ven- 
ditioni exponas iflued. | 

Dauncey, on behalf of the ſheriffs of London, claim- 
ed that the poundage ſhould be apportioned between, 
the ſheriffs, ſuppoſing that the crown could pay 
poundage but once; and that as the ſheriffs of Lon- 
don had been at conſiderable riſk and trouble, they 
were entitled to a recompence. „ 

Chambre, on behalf of the {ſheriff of Lancaſhire, 

reſted on the ſtatute 3 G. 1. c. 15. / 3, which gives 
poundage to the ſheriff, and (J 9.) takes notice of 


1 Parker 180. 
* z Auſtr. 358. 


one 
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one caſe in which the poundage fhall be apportioned, 
and gives nothing where the execution is not com- 
pleted. 25 X 5 
Macpo Al. b, chief baron — The ſtatute isveryclear, 
and the juſtice of the caſe is with it. The ſheriff of 
| Lancaſhire having completed his levy, is abſolutely 
entitled to his poundage under the ſtatute; no tranſ- 
actions among other perſons can affect him, The 
crown has here found it convenient to have double 
ſecurity : the ſherifls of London are entitled perhaps 
to ſome recompence for their trouble, but rhat will 
be for conſideration when a motion 1s made to have 
payment from the crown. . 

HoTHan, baron — The ſheriff, who has completed 
his levy; is entitled to his full poundage. If it were 
otherwiſe, it would be a great diſcouragement to ſhe- 
riffs in executing the crown proceſs. As to any other 
recompence to the ſheriffs of London, the crown muſt 
be heard upon that queſtion, before we can make an 
order concerning it. Rex v. Caldwell. T. 33 G. 3. 

Where a ſheriff, beſides his poundage, charged 
5 per cent for an auctioneer to ſell malt taken under an 
extent, the Fxchequer diſallowed the charge. Rex 
v. Crackenthorp. H. 34 G. 3. . 

In levying upon bonds of revenue officers, the debt 
and coſts may be recovered ; for it is different from 
thoſe caſes where the levy is to be made on the original 
debt itſelf, there nothing more can be taken, and the 
expences fall upon the crown; but-here, by the agree- 
ment of the parties, the officer has bound himſelf to 
diſcharge his debt to the crown, without putting it to 
the expence of proceſs againſt him,. and has made 
himſelf liable for all the expences incurred by a 
breach of that obligation; and an ulterior fund is 
created by the penalty of the bond, out of which all 


1 1 Anltr, 279. 
* 2 Anſtr. 412. 8 
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coſts, poundage and other expences are to be taken. 


By creating that ulterior fund, the crown has entitled 
itſelf to a complete indemnity; and accordingly the 
conſtant practice has been, to iſſue the extent for the 
amount of the debt and coſts. The extra allowance 
to the ſheriff for poundage is in the ſame ſituation 
with the other expences of the levy, being payable 
by the order of the court to the ſheriff, without the 
conſent of the crown. Rex v. Dean. Mich. 34 G. 3. 

The debtor of the king may have quo minus for 
his own debt to pay the king, but he cannot have 9 
minus of the debt which is due to him as executor 
to another; for the king cannot have thereof exe. 
cution for his debt. But quo minus lies in the Ex- 
chequer for him who is indebted to the king againſt 
the executors of his debtor upon ſimple contract by 
common uſage. . 


2 2 Anſtr. 369. 
2 Br, quo mi. pl. 5. 10, 
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CHAP 
ox RESTRICTIONS UPON OFFICERS. 
Sect. 1. Of Dealing. 


F any officer of exciſe or inland duties ſtrall deal 
or trade in tea, coffee, brandy, or other exciſeable 
liquors, he ſhall not only loſe his office, but forfeit 
50 J. to any who will ſue by action, c. at Weſtmin- 
fter, or Exchequer in Edinburgh; and be rendered 
incapable of having any place or employment in an 
branch of the revenue. 12 G. I. c. 28. . 7. 


Sect. 2. Of Forfeiture of Office. 


WE have already ſeen the great powers which are 
entruſted to officers of the revenue of exciſe, the pro- 
tection which the legiſlature has at all times afforded 
them, and what limits are ſet to their diſcretion in 
the conduct of their reſpective duties; and while their 
exertions are amply rewarded, their neglects and 
diſobedience are duly puniſhed, and in ſome caſes 
produce their diſmiſſion. | 

In addition to what has already been advanced on 
this matter it may be well to obſerve here, — 1. That 
every voluntary act done by an officer contrary to 
what belongs to his office is a forfeiture of his office. 
And ferjeant Hawkins ſays, it is certain that an offi- 

cer is liable to a forfeiture of his office, not only for 


1 Poph. 118. | . 
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doing a thing contrary to the deſign of it, but alſo 
for neglecting to attend his duty at all proper and 
convenient times and places, whereby any damage 
ſhall accrue to thoſe by or for whom he was made 
an officer 

In all caſes where an officer . his office, 
and refuſes to ſerve, he loſes his office, fee, profit and 
all“. 5 

4. who was ſearcher of the port of S. for life, was 
abſent from June to Auguſt, and this was by reaſon 
of his being impriſoned, and in execution for debt 
due to the king at the King's ſuit out of the Exche- 

wer. The queſtion was, if this ſhould excuſe the 
oifeiture (of his office) in regard of the neceſſity, 
be being committed for debt to the king, and like- 
wiſe for miſdemeanor in his office. The court having 
ſome doubt hereupon, and there having been ſeveral 
other cauſes of forfeiture found by the ſame inquiſi- 
tion, waved this point, and gave judgment upon the 
others. It is preſumed this caſe aroſe upon ſtat. 
13 H. 4. c. 5, which directs theſe officers to be re- 
ſident upon their office, eſpecially at the time of 
charge and diſcharge of ſhips; and limits their ab- 
ſence to three weeks on pain of forfeiture, unleſs 
commanded upon record in any court. Mich. 13 Car. 
B. R. Rex v. Books *. 

2. Nothing can be more palpably prejudicial to 
the good of the public than the ſale of places of the 
higheſt concern, on the due execution of which the 
happineſs of both King and people depends; they may 
thus be diſpoſed of, not x0 thoſe who are moſt able to 
execute them, but to thoſe who are moſt able to pay for 
them: nor can there be a greater diſcouragement to in- 
duſtry and virtue, than to ſee thoſe places of truſt and 


P 5 P. . 167—8. 
2 Co. Lit. 233. b. 
3 Cro, C. Þ 16 e Ahr. 115. 


honours 
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| honour, which ought to be the rewards of men who, 
by their aſſiduity and diligence, have qualified them- 
ſelves for them, conferred on ſuch as have no other 
recommendation but that of being the higheſt bid- 
ders ; neither can there be a greater temptation to 
officers to abuſe their power, than the conſideration 
of the great expence they were at in gaining their 
places, and the neceſſity of ſometimes availing them- 
ſelves of their power, to make their bargain anſwer 
their expectation: wherefore every perſon who bar- 
gains or ſells, or takes any reward or promiſe for any 
office, or the deputation of any office any way con- 
cerning the king's revenue, forfeits his right to ſuch 
office or deputation, or to the nomination thereof; 
and every perſon giving ſuch reward or promiſe is 
diſabled to hold and execute it; and the contract is 
void ; A 5. & 16. 

One who makes a contract for an office contrary 
to the purport of this ſtatute, is ſo far diſabled to hold 
it, that he cannot at any time during his life be re- 
ſtored to a capacity of holding it, by = grant or diſ- 
penſation whatſoever *. 

A bond from a deputy of an office to pay a certain 
ſum at all events is within the ſtatute, and conſe- 
quently totally void, though it alſo contain other 
conditions, which, if they ſtood by themſelves, would 
be good; but not a bond to pay half the profits, or 
a certain ſum out of them for a deputationꝰ. So a 
bond for an annuity of 10/7. out of his income by a 
ſuperviſor to his brother, who had intereſt enough 
to procure him that place, was held to be within the 
reaſon and miſchief of the ſtatute. The caſe was: 
A. procured B, his brother, a \ place as ſuperviſor of 


1 1 Leach's Haw. P. C. wi | 

. * 1 Leach's Haw. Fo Co 1h. | 3 om 15 Hobart. 75. 
Co. Lit. 234. Cro. Car. 361. Cro. Jac. 386. 

3 1 Leach's H.P. C. 313. Salk. 466.8. 2 Mol. ee 32. 
Cro. * 30. I And. * 150. 
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exciſe, and ſurther promiſed to procure him to be 
made colle&or : whereupon B. gave to A. a bond to 
pay him 10 l. a year, ſo long as he, B, ſhould con- 
tinue fuperviſor, his then office; and 20 l. a year fo 
long as he ſhould be collector. B. paid one pay- 
ment of 10 J. to A. and died, leaving M. his wife, 


who adminiſtered.— A. ſued the bond againſt her, 


who brought a bill to ſet it afide, and to have the 


10 J. refunded . Lord Chancellor ſaxd— This is but 


one agreement, notwithſtanding it reſpects two pe- 


-riods of time, viz. that of having obtained the office 


* 


of ſuperviſor, and that of procuring the colleQorſhip; 
and then the condition is to pay two feveral ſums: thay 
the office is certainly within the ſtatute, as it concerns 
the king's revenue. And though this be not a ſale 
within the ſtatute directly, yet in effect it is, there 
being little or no difference between a commiſſioner's 
raking a ſum of money and another perſon taking 
it to influence the commiſſioner. The inconveniences 
are the fame, fince thereby the perſons appointing 
are deceived, and ſo is the public. The objection, 
that this being a penal law is not ts extend in equi- 
ty, is eaſily anſwered ; for, though penal laws are 
not to be extended as to penalties and puniſhments, 
yet if there be a public miſchief, and a court of 
equity ſees private contracts made to elude laws 
enacted for the publie good, it ought to interpoſe. 
And his lordſhip ſaid, that marriage brocage-bonds 
fall directly within the reafon of this eaſe ;—and de- 
creed. the bond to be cancelled, and a perpetual in- 
junction“. Law v. Law. M. 1735. 

Bonds of this nature are highly to be diſcouraged; 
merit, induſtry and fidelity, ought to be the ſole re- 
commendations of perſons to ſuch places, and not 
intereſt with the commiſſioners, who, it is to be pre- 


* Non conſtat, whether this matter was decreed or not. 
> Chan. Ca. temp. Lord Talbot, 140. 
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ſumied, were they to know from what motive any ſuch 
application was made to them, would reject it. The 
officer's giving money to a friend of any commiſſion. 
er for his intereſt, is altogether as bad as giving 
money, or a bond for money, to the commiſſioners 
themſelves; which undoubtedly the court would 
relieve: it is a fraud on the public, and would open 
a door for the ſale of offices under the revenue. The 
taking away from the officer what the commiſſioners 
and the treaſury think to be but a reaſonable reward 
for his care and trouble, and an encouragement to 
his fidelity, muſt needs be of the moſt pernicious 
conſequence to himſelf, and induce him to make it 
up by ſome unlawful means, ſuch as corruption or 
extortion. And though the exciſe was no part of 
the revenue at the time of making the ſtatute of 
5 & 6 Ed. 6, yet there may be good ground to con- 
ſtrue it within the reaſon and miſchief of that law, 
which is rather a remedial than a penal one. And 
it is no new thing, but uſual, that an intereſt raiſed 
by a ſubſequent ſtatute ſhould be under the ſame re- 
medy and advantage as an intereſt exiſting before 
| Beſides, an office of truſt cannot be aſſigned over 
unleſs it be granted to have to him and his aſſigns ?. 
An exciſeman may be taxed for his ſalary in the 


town where he reſides and has his books *. 


All perſons in the ſervice of the crown are gene- 
rally exempted from ſerving on juries *. 


1 N 

2 4 Co. 4. 4. 5. Salk. 17. 

3 Br. Patents, pl. 66. | 
der , „ 
F. N. B. 166. B. ai Vin. Abr. 209. 
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Seck. 3. Of Veting and $ erving in Parliament. 


AS the chief excelleney of our conſtitution con- 
fiſts in our being bound only by thoſe laws to which 
we ourfelves conſent ;- and ſuch cenſent cannot be 
given by every individual in perſon, but muſt be b 
repreſentation; it becomes eſſential to the very bein 
of parliament that elections ſhould be abſolutely free 
and indifferent, and- that every perſon claiming a 
right to vote be duly qualified, free: from corruption 
or any undue influence whatfoever *. 

Nothing more requires freedom and indifference 
than this of members to ferve for us in parliament ; 
who have put into their hands the power of our 
eſtates, of our liberties, of our lives; and therefore 
it ts but reaſon that theſe who are ſo mueh concerned 
in the determination of the perfons who fhall be 
elected, may have a free and indifferent choice of 
them *. | | 

To the end that the great duties of exciſe, and the 
powers given for collecting and levying the ſame, 

may not be employed for the influencing of elections 
of members to ſerve in parliament, which elections, 
by the conſtitution of this government, ought to be 
free and uncorrupt ; no collector, ſuperviſor, gauger, 
or other officer or perſon whatſoever concerned or 
employed in the charging, collecting, levying or ma- 
naging the duties of exciſe, or any branch or part 
thereof, ſhall, by word, meſſage, or writing, or in any 
other manner whatfoever, endeavour to perſuade any 
elector to give, or diſſuade any electer from giving 


1 Bac. Abr. 572.3. 2 Doug. Hiſt. Elect. 403. 1 V. & 
wm 2. C-2 2 V. & M. c. 2: 4 Com. Dig. 290. Rayn. 
n Sts. 144. 3 Bur. 1317. 

* Mor. Whitel- on Gov. c. 42. fo. 383. Locke, pt. 2. ſec. wo | 
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his vote for the choice of any perſon to be a knight 
of the ſhire, citizen, burgeſs, or baron of any coun- 
ty, city, borough, or cinque port, to ſerve in parlia- 
ment, on penalty of 1c0/. half to the informer and 
half to the poor of the pariſh where the offence ſhall 
be committed; to be recovered by any who will ſue 


by debt, bill, Oc. at We/tminfter, or Exchequer in 


Scotland; and incapacity of ever holding any office 
in the exciſe, or any other office of truſt under the 
crown. 5 W. & M. c. 20. /. 48.—9 Ann. c. 11. 
i In actions qui tam, given by theſe ſtatutes (the lat- 
ter of which relates to perſons concerned- in the 
leather duties), the plaintiffs, merely as ſuch, acquire 
a right of inſpecting the books of any town, with- - 
out being themſelves freemen of it, in order to take 
copies, to be uſed at the trial, of the freedom of 
the perſons of the defendants, the officers of the 
revenue, charged with having perſuaded any to 
vote: and this was allowed in a caſe where it did 
not appear whether the election was in the freemen 
or not *. But it is not neceſſary to bring into court 
the books of the revenue, which conſtitute the de- 
fendant an officer; that being of a private nature, and 
proof of his acting ſufficient evidence. 

Both the caſes here alluded to were determined 


upon the ſtatute of 9 Ann. But I take the doctrire 


to apply to all caſes of revenue. | 
By 10 Ann. c. 19. . 182, the ſame prohibition is 
impoſed on the commiflioners, officers, and perſons 


concerned in collecting the duties on ſoap and paper, 


printed linens, &c. | 
It is thus that revenue officers are preſumed to be 
fo much under the controul of their ſuperiors, or the 
* Com. Rep. 556, 
2 2 Str. 10053. | 
| crown, 
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crown, that they cannot give a free ſuffrage, or exer- 
ciſe any judgment in the choice of a repreſentative *. 

But the legiſlature have gone further in the pre. 
ſent reign ; for now, no commiſſioner, collector, ſu- 
perviſor, gauger, or other officer or perſon whatſo. 
ever concerned or employed in the charging, collect. 
ing, levying, or managing the duties of exciſe, or | 
any branch or part thereof, nor of cuſtoms, ſtamps, 
falt, houſes, windows, or poſts, is capable of givin 
his vote for the election of any knight of the ſhire, 
commiſſioner, citizen, burgeſs, or baron, to ſerve in 
parliament for any county, ſtewartry, city, borough, 
or cinque- port, or for chooſing any delegate in whom 
the right of electing members to ſerve in parliament 
for Scotland is veſted: and if any perſon thus ren- 
dered incapable ſhall preſume to give his vote dur- 
ing the time he ſhall hold, or within twelve calendar 
months after he ſhall ceaſe to hold or execute any of 
ſuch offices, his vote ſhall be void; and he ſhall for- 
feit 100 I. half to the informer and half to the trea- 
furer of the county, riding, or diviſion where the of- 
fence was committed if in England, and to the clerk 
of the juſtices of counties or ſtewartries if in Scotland, 
to be applied at the diſpoſal of the next quarter- 
ſeſſions; and to be ſued for at Weftminfter, or by 
fummary complaint before the Court of Seęſſion in 
Scotland ; and diſability of ever bearing or executing 
any office or place of truſt under the crown. Com- 
miſſioners, or perſons acting under them in collect- 
ing the land-tax, and offices held by patent for any 
eſtate of inheritance or freehold, excepted. But no 
perſon is liable to the penalty unleſs the proſecution 
be commenced within twelve months after its being 
incurred. 22 G. 3. c. 41. | 

The cafe of Evans qui tam againſt Stevens, upon 


x Heywood on Elections, 197. 
this. 
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this ſtatute; was an action brought by the plaintiff, 


who ſued as well for the treaſurer of the diviſion of 


the town and port of Seaford in Suſſex, as for himſelf, 
to recover the penalty for having voted at the laſt 
Seaford election, being diſqualified as an exciſe of- 
ficer. | Y | | 
Defendant, after an imparlance, pleaded in abate- 

ent (which was wrong) that Seaford is not ſuch a 
diviſion of the county of Suſſex, whereof or for which 


_ a treaſurer is or can lawfully be appointed. 


Plaintiff replied, that it is a town corporate, and has 
by letters-patent of Car. 2. an excluſive juriſdiction; 
and did not before 12.G. 2. c. 29. .. 5, pay rates to 


the county. 


Ihe court threw out the action; that it ſhould have 
been brought in the name of the treaſurer of the 
county, and that the word divi/on does not apply to 
ſmall diſtrits, and muſt be conſtrued with reference 
to county and riding, and means ſomething analo- 
gous to them. | e 

On a reviſion of this caſe, it appeared that there 
were two treaſurers, one ſpecifically for the eaſtern 
diviſion, wherein Seaford is; but that there was one 
commiſſion of the peace for the whole county. 

The court confirmed their former opinion, and ſaid, 
The act of parliament 22 G. 3. c. 41. / 1, on which 
this action is brought, directs that a moiety of the 
penalty ſhall be paid into the hands of the treaſurer 
of the county, riding, or diviſon where the offence 
is committed: and the queſtion is, whether the laſt 
of theſe words, thus arranged together, ſhall apply 
to a diviſion not known in the law, but capriciouſly 
adopted in particular counties? "There are legal di- 
viſions which ſatisfy and directly apply to each of 


_ theſe words: County applies to every county in the 


kingdom, except two; Riding to Terk/hire ; and Divi- 


x 4 T. Rep. 224. 
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fron to Lincolnſhire, where there are three diviſions, 
and three ſeparate commiſſions of the peace, three 
quarter-ſeſhons, and three diſtinct rates. 

The ſtatute of 43 Eliz. c. 2. ſ. 14, enables the 
juſtices at their ſeſſions to appoint one or two trea- 
ſurers within their reſpective juriſdictions; but if, for 
better collecting the rates, they appoint two, ſtill 
they make but one officer for the whole diſtrict, and 
not one for a moiety of ſuch diſtrict. So in the 
caſe reſpecting the ſub-diviſion of a pariſh, where 
particular overſeers act for their own convenience 
in particular diſtricts in the pariſh, they are overſeers 
of the whole pariſh, and the money collected by 
each conſtitutes one joint fund for the whole '. The 
ſuppoſed difficulty therefore in this caſe, that no ac- 
tion could be brought by the treaſurer for the county, 
is removed. But it is ſaid that the ſame perſon 


who is appointed to receive the county rates in this 


particular diſtrict, is to receive the moiety of this 
penalty. When the rates are collected by the trea- 
furers of the eaſtern and weſtern diviſions of this 
county, they make one aggregate fund for the whole 
county; and theſe two perfons, though appointed 
treaſurers for different diſtricts, make in law but one 


' treaſurer for the whole“. | 


The reſtriQions againſt officers ſerving in parliament 
are theſe: — By ſtatute 5 W. S M. c. 7. ſ. 57, no 
member of the houſe of commons ſhall at any time be 
concerned directly or indirectly, or any other in 
truſt for him, in the farming, collecting or mana- 
ging any of the ſums of money, duties, or other aids 
granted by that act, wiz. ſalt and exciſe, or that 
ſhould thereafter be granted by any other act of 
parliament, except the commiſſioners of the treaſury, 
and the officers and commiſſioners for managing the 


1 4 T. Rep: 266. 
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cuſtoms and exciſe, not exceeding the number then 


in office, and the commiſſioners of the land- tax. 
And any member of the houſe of commons ac- 
cepting the office of commiſſioner, Mc. of the exciſe, 
thereby vacates his ſeat : for it is eſpecially provided 
by ſtatute 11 C 12W. 3. c. 2. /. 150, that no mem- 
ber of the houſe of commons in that or any future 
parliament during the time of his being a member 
of parliament, ſhall be capable of being a commiſ- 
ſioner or farmer of the duty of exciſe upon beer, ale, 
and other liquors, or of being a commiſſioner for 
determining appeals concerning the ſaid duty, or 


parliament. /. 151. 
M. 3. c. 10. /. 89, go*. 


c. Fo. 5 IX ; - 
Alſo to commiſſioners of wine licenſes. 
6. 2%. 3 v- | 


2 Doug. Hiſt, Elec. 132. 3.426 


controlling or auditing the account thereof, or of 
holding or enjoying in his own name, or in the name 
of any other perſon in truſt for him, or for his uſe 
and benefit, or of executing by himſelf or deputy, 
any office, place, or employment concerning the 
farming, collecting, or managing theſe kind of du. 
ties: and if he does ſo in either caſe, he is declared 
to be abſolutely incapable of ſitting, voting, or act- 
ing as a member of the houſe of commons in ſuch 


Similar prohibitions are enacted relative to the 
commiſſioners, tc. of the cuſtoms, by 12 & 13 


The ſame. excluſion is extended to all perſons 
holding any place of profit under the crown. 6 Ann. 


15 G. 2, 


And if any perſon hereby diſabled ſhall be returned 
as a member to ſerve in parliament, ſuch election and 
return are void ;—and if he preſume to ſit, or vote, 
as a member, he ſhall forfeit 20 J. per day, to any 
perſon who will ſue for the ſame in any court at 


Heleminſter. ſ. 2. 


Upon 
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Upon the Journals of the Houſe of Commons there 
are ſeveral orders for new writs, on their members 


becoming revenue-officers ; and the entries are in the 
following form : 


Lung, 20 die Decembris, 1562.—Ordered a new 
writ for the borough of Newca/tle-under-Line, in the 
county of Stafford, in the room of Henry Vernon, eſq. 
who, ſince his election for the ſaid borough, hath ac- 
cepted the office of one of the commiſſioners for 
managing the revenues of exciſe. | 


Mercurii, 22 die Maii, 1765. The like for the 
ſhire of Roxburgh, in the room of Malter Scott, eſq. 
who, fince his election for the ſaid ſhire, hath ac- 


cepted the office of receiver and caſhier of the exciſe 
in Scotland. 


CHAP. 


Cray. V.] Of Frauds, Ge. 191 


F 


OF FRAUDS OF OFFICERS, AND OF PRO- 
CEEDINGS AGAINST THEM FOR ACTS 
DONE IN EXECUTION OF THEIR 

OFFICES. Les 


Seck. 1. Of Frauds, He. 


O brewer or other perſon ſhall bribe or cor- 
rupt, or give any money, fee or reward to 
any gauger or other officer, to make any falſe return 
or report into the exciſe- office, of any exciſeable 
liquors within his charge, diviſion, or walk, or to 
forbear or omit doing his duty—on penalty of 10 /. 
And no ſworn gauger, or other officer, ſhall directly 
or indirectly take and receive any bribe, - money, 
fee, gift, or other reward, for any cauſe relating to 
the exciſe —on penalty of 10ʃ0. | 
Which offences ſhall be proved by the oath of 
two credible witneſſes, before two juſtices, or the 
chief magiſtrate of the place where committed, who 
are to adminiſter the oaths, and hear and determine 
the matter, and cauſe the penalty to be levied by 
warrant for diſtreſs of the offender's goods, rendering 
to the party the overplus ; and for want of ſufficient 
diſtreſs, to commit him to the county gaol for three 
months without bail or mainpriſe. 15 Car. 2. c. 11. 
. 10, | | | | 
7 No commiſſioner, farmer, or ſub-commiſſioner, or 
other officer of exciſe, ſhall directly or indirectly re- 
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and then ſet out, that articles were exhibited againſt 
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ceive any money, fee or reward, for taking any bond, 


or giving any receipt or note in writing relative to 


the exciſe—on penalty of ten ſhillings. /. 23. 


One third of theſe penalties to the king, one third 
to the poor of the pariſh, and one third to the in- 
former; to be ſued for by action at Weftmin/ter. 
But, by a ep Ee ſtatute, the above penalty is 

or any perſon liable to any exciſe 
duty, who, in order to corrupt, perſuade, or prevail 
on any officer to do or omit any act contrary to his 
duty, or to connive or conceal any fraud, or not to 
diſcover the ſame, ſhall offer to give or ſecure any 
bribe, gratuity or reward, ſhall forfeit 00 /.—half to 
the king, and half to the poor; to be ſued by action 
at Weſtminſter. 11 G. 1. c. 30. fe 40. 1 

Or in exporting wool - penalty 300 J. to the ſole 
uſe of any informer; by action of debt, &c. 28 G. 3. 
c. 38. /. 57. | 15 

And if any commiſſioner, or other perſon em- 
ployed about the exciſe, ſhall take any money or re- 
ward from any other than the king, he ſhall forfeit 
his office, upon proof by oath of two witneſſes before 


two juſtices, and ſhall be incapacitated - to ſerve or 


execute any other office of exciſe. 1 V. & M. A. 1. 
c. 24. /. 15. | 

On a mandamus to reſtore one J. S. to the office of 
capital citizen of the city of Carliſle, the return made 
was, that he gave a bribe of 60 guineas, together 
with a promiſe to his ſon, to get him an exciſeman's 
place, if he would vote for one P. to be mayor of 
that city ; he and one T, ſtanding candidates for the 
fame: and in their return they ſhewed a power to 
remove, and that they removed him for the cauſes 
aforejaid, having firſt of all ſet out before, that an 
information was exhibited 10 these following effect ;** 


2 him 
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him to the effect in the information, and ſhewed the 
offence as before mentioned, and the oath of the 
informer poſitively to the offence. Me ons 

Per Curiam—This is a good return without any 
conviction at law, though he might have been con- 
victed firſt at law; tor, though it is an offence in- 
dictable at common law, yet being ſo great an offence 
againſt the duty of his office, the corporation have a 
juriſdiction, there being an expreſs power to remove. 
And the caſe of the King v. Lane, went on that dif- 
ference ; where it was ſaid, that to libel another was 


purely at common law, and was no breach of his 


oath. And as to the form of the return, the whole 
court, after ſome little doubt, held it well, becauſe 
on the-whole return there ought to be good cauſe 
of removal *. | | 8 

The commiſſioners of exciſe and cuſtoms are to 
keep diſtinct accounts, and to pay into the Exchequer 
weekly, on a Wedneſday, if not a holiday, and then 
on the next day, all their receipts. - And on non- 
payment, or on diverting or miſapplying any part 
thereof, they forfeit their places, and become inca- 
pable of any office or place of truſt whatſoever; and 
are liable to pay the full value of any ſuch ſum,” 


to any perſon who will ſue by action of debt, bill, 


plaint, or information at We/tmin/ier, wherein no eſ- 
ſoin, wager of law, privilege of parliament, or other 
privilege, or more than one imparlance ſhall be al- 
lowed. . 5. N. & M. c. 20. . 12:=f. 14. 

If a ſuper in the Exchequer be ſet upon one of the 
king's collectors concerning his collection, whereby 
he becomes a debtor to the king, yet proceſs of the 
Pipe by: ſcire facias, and extent thereupon, ſhail not 


iſſue againſt him, as in caſe of debt, but only a pro- 


cels ad computandum ; and becauſe proceſs of the Pipe 
had iſſued in this caſe, it was diſcharged *. 
Forteſcue 200.—8 Mod. 99. 
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For faults, officers are reduced, either to be only 
aſſiſtants, or from footwalks to outrides, which are 


worſe, becauſe of the charge of keeping a horſe: ſuper. 


viſors are reduced to be again only officers; and col- 
lectors are reduced to be ſuperviſors. | 
In ſome inſtances, diſcharged officers, after having 


for a contpetent time been thereby kept out of pay, 


are again reſtored, but if twice diſcharged, are never 
again reſtored, unleſs one of the diſcharges after- 
wards appears to have been occaſioned upon a miſ- 
repreſentation of the truth of the eaſe *, | 
In an indictment againſt a public officer for a 
breach of duty, it is ſufficient to ſtate generally, that 
he is ſuch officer, without ſhewing his appointment : 
and where it is for diſobedience of orders, it is un- 
necefſary to aver that the orders have not been ro 
voked, or that they are in force; if they be not {till 
in force, it is a matter of defence. 

Where a public officer is charged with a breach 
of duty, which duty ariſes from certain acts within 
the limits of his government, it is not neceffary to 
aver in an indictment, that he had notice of thoſe 
acts; he is preſumed, from his ſituation, to know 
them. Theſe general remarks are very applicable 
to officers of excile. | 

If any officer of cuſtoms or exciſe ſhall not uſe his 
beſt endeavours to ſeize any tea, coffee, foreign bran- 
dy, or other foreign ſpirituous liquors liable to for- 
feiture, and which it is his duty to ſeize, or to ſtop, 
detain, carry, and convey before any one juſtice, any 
perſon he is ſo authoriſed to ſtop, Sc.: then any jul- 


r Gilb. Excheq. 306—7. 
* Sb Rep. 607, | 

3 Theſe perſons are: 1. Maſters of veſſels having tea or ſpirits 
exceeding certain quantities on board: 2. Perſons aiding in unſhip- 
ping uncuſtomed or prohibited goods: 3. Perſons travelling in 
diſguiſe, with tea or ſpirits, without permit: 4. Perſons obſtruct- 

ing officers. 4 Will. Iuſt. 609, and 5. Hawtkers of Spirits, = 
3 1 : tics 
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tice reſiding near the place where the officer ſhall make 


{ſuch default, on complaint made to him within three 


months after ſuch default, ſhall examine the truth 


on the oath of credible perſons ; and if there appear 


to him reaſonable grounds for complaint, then he is 


required to tranſmit the complaint, with the exami- 


nations, to the commiſſioners, who are required to 
make enquiry, by ſuch means as to them ſhall 
ſeem meet, into the truth of it; and; if they 
ſhall think fit, on the ground thereof, to diſmiſs the 
officer from the king's ſervice ; in which caſe he be- 
comes incapable of executing any office in the cuſtoms 
or exciſe for the future: but no perſon is com- 
pellable to go above five miles from tis uſual abode 
to be examined before any juſtice, on any ſuch com- 
plaint. 19 G. 4. c..69. /. $2. | 

And to prevent colluſive agreements between offi- 


cers making ſeizures and owners, if any officer of 


cultoms or exciſe, or other perſon authoriſed to make 
ſeizures, ſhall ſeize any goods forfeited by this act, 
or any tea or liquors forfeited by g G. 2. c. 35. on 
board any ſhip or veſſel, and ſhall not ſeize and pro- 
ſecute the veſſel; or ſhall ſeize any goods unſhipped, 


landed, removed, or carried, and ſhall not ſeize the 


boat, carriage and cattle uſed therein, and ſhall not 
diſcover to the commiſſioners the perſons concern- 


ed; he ſhall, inſtead of the moiety he would 


otherwiſe be intitled to on condemnation, be only 
entitled to one third of the net produce of fale, and 
the remaining two-thirds to the king. 5 G. 3. c. 43. 
This ſtatute has been ſince much ſtrengthened ; for 
if any officer of the navy, cuſtoms or exciſe, ſhall 
make any colluſive ſeizure, or ſhall deliver, or make 
any agreement, to deliver up, or not to ſeize any ſhip 
or any goods liable to forfeiture, or ſhall take or re- 
ceive any bribe or gratuity for the non-performance 
of his duty, every ſuch officer therein offending, ay 

g O 2 „ 
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for every offence, forfeit 500 I. and be rendered in- 
capable of ſerving his majeſty in any office or em- 
ployment civil or military ;—and if any perſon ſhall 
offer or promiſe to give any bribe, or make any col- 
luſive agreement with any officer of the navy, cuſtoms 
or exciſe, to do, conceal, or connive at any act, 
whereby any proviſion of any ſtatute relative to the 
cuſtoms or exciſe may be evaded: or broken, every 
ſuch perſon ſhall for every offence (whether the 

offer or promiſe be accepted or not) forfeit 500 J. 
ay fn 3-475 {325 es 
By the ſtatute for prohibiting the exportation of 
wool, 28 G. 3. c. 38, power is given to the com- 
manders of king's ſhips, to ſearch and ſeize any 
ſhip or floop, crew and cargo, ſo prohibited and 
on negle& of duty, ſtall loſe their pay due, and 
fuffer ſix months impriſonment— and be for ever in- 

capable of ſerving in the navy, cuſtoms, exciſe, or 
falt duties: and any informer, upon their conviction, 
ſhall receive 40 J. of the commiſſioners. /. 51. 

But no other perſon, except an officer of cuſtoms, 
exciſe or ſalt, on any ſuſpicion, ſhall examine or ſeize 
without the company of a conſtable or officer of the 
peace, who are to attend immediately on applica- 
2. | es | 

And ſuch conſtable or officer negleQing to attend 
any perſon on application, or neglecting his duty, for- 
feits 20/. half to the poor and half to the perſon 
fuing; the commanders ſtill having power to ſeize, 
Tt the maſter does not produce the cocquet. 
53. 

All perſons authoriſed by commiſſion, under 
hands and ſeals of the commiſſioners, are to be deemed 
revenue-officers. . 54. 

Colluſive ſeizures, information or agreement, 
whereby the owner, his agent or ſervants, or any of- 
fender under this a&, may avoid the forfeitures, ren- 
der the parties ſubject to the penalties of an exporter 
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of wool—(viz. 36. per 1b. for the firſt offence, or 50. 
for the whole — ſolitary impriſonment for three months, 
or, until penalty paid, not exceeding twelve months: 


and, for the ſecond offence, the like penalty, and ſix 


months impriſonment, and, until payment, not ex- 
ceeding two years, Sect. 9.) all for the informer; and 
the article, package and carriage, boat, Mc. forteit- 
ed to him who ſhall ſeize it. But if any perſon con- 
cerned firſt make diſcovery, he ſhall be diſcharged, 

provided his diſcovery be made within three months 
afterwards, and ſo as one accomplice be convicted; 

and if he be not an officer of revenue, or owner of 
the goods, he ſhall receive a reward of 40 J. payable 


by the commiſſioners of cuſtoms, on conviction. /.55. 


Perſons oppoſing, beating, or maiming any, by 
day or night, land or water, armed with offenſive 
Weapons, or wearing any diſguile, or reſcuing, or at- 
tempting to reſcue ſheep wool, Wc. ſeized, ſhall be 
tranſported for ſeven years—and death, without cler- 


© gy, on returning before the time. / 56. 


Offering or promiſing any bribe or reward to any 
officer of cuſtoms, exciſe, or ſalt duties, or to any 
perſon whomſoever, to permit the exportation or con- 
cealment er removal of any ſheep wool, Ac. or to 
conceal or connive at any other act whereby the 


ſtatute may be evaded, whether the offer be accepted 


or not, incurs a penalty of 3501. to the informer, by 
action of debt, c. at Weftminfter. ſ. 57. 

Every officer of cuſtoms, exciſe, or ſalt duties, ne- 
glecting his duty, as hereby required, or compounding 
for any of the articles forfeited, are deemed aiders in 
the exportation, and ſhali ſuffer the puniſhment as 
exporters. /. 58. | 

All actions and informations under this act, or 
9 S 10 F. 3. may be proſecuted, except otherwiſe 
ordered, in any court of record at We/#min/ter, or of 


_ oyer and terminer, great ſeſſion, or gaol delivery, or 


at quarter ſeſſions, or before two juſtices, in a ſum- 
| 2 > mary 
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mary way, at the election of the ſeiſer; but not be. 
fore two juſtices, if the value exceed 200 J. .. 61, and 


62. 


Sect. 2. Of Proceedings againſt Officers. 


CAN, an officer, ſeized coffee on board a ſhip, 
as if it was intended to be re- landed, contrary to the 
condition of the owner's bond: he alſo ſeized the 
ſhip, and carried her to a place where he could con- 
veniently ſearch her, in the preſence of witneſles, 
The owner of the coffee brought an action againſt 
him in the King's Bench for this ſeizure; but this 
action was removed upon motion as uſual, becauſe 
an information was actually filed for the coffee: But 
an action being brought in the Common Pleas againſt 
Candy by the owner of the ſhip, it was alſo moved to 
remove this action, but oppoſed by the plaintiff, be- 
cauſe there was no information for the ſhip, and 
therefore not within the rule, —But by the opinion 
of the court, officers belonging to the reyenue ought 
to be ſued here (Exchequer) for what they do in 
the execution of their offices; and although no in, 
formation for 'the ſhip be filed, yet ſeizure is not 


examinable in another court; and in the action be- 


low, the /topping and ſeizing muſt be given in evi- 
dence, and therefore we will remove the action“. 
Bercholt v. Candy. 

An information was tried, and a verdict for the 
defendant, The informer moved for a new trial, 
which was denied. An aftion was commenced in the 
Common Pleas againſt the officer for the ſeizure, and 
the court was moved, that it might be removed here 


9. C.—but denied, becauſe the officer was out of 


court, and could have no protection here. Ea/ter 


Term, May 3, 1721. | 
| :  Bunb. : | 
| + bed," 
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An action of treſpaſs againſt a revenue-officer, for 
an aſſault and falſe impriſonment, in ſeizing the 
plaintiff's ſhip, on ſuſpicion- of ſmuggting, may be 
removed from the court of Common Pleas into the 
office of pleas of the Exchequer - this is the old juriſ- 
diction of the court, and operates in the nature of 
an injunction. This doctrine was acknowledged in a 
caſe (anonymous) Trin. 33 G. 3. as being fully eſta- 
bliſhed in Cazothorne v. Campbell, in Hil. 30 G. 3, in 
the ſame court. In which the following is the judg- 
ment delivered by Eyre, chief baron, on 12th February 
1790: | 1 
7 This was an application to the court (which was 
ſuppoſed, at the time it was made, to be very much 
in the ordinary courſe) to remove an action brought 
by one Catothorne againſt the commiſſioners of exciſe, 
and officers executing a warrant of diſtreſs, on a 


conviction of Cawthorne made by the commiſſioners, 
into the oſſice of pleas in this court, upon the general 


grounds of this being a proceeding in the execution 
of their office. e g 

This application was very {trenuouſly reſiſted, as 
being in itſelf extremely anomalous, and of courſe a 


proceeding very little, if at all, known to the law ; 
and when applied to the particular caſe, an abſolute 


and mere innovation. The particular caſe was, as I 
have in part already ſtated, an action of treſpaſs, for 
taking goods by colour of a warrant to levy a penalty 
of a hundred pounds forfeited by Cawthorne, he 


having been convicted upon an information before 
the commiſſioners of exciſe, for not making due en- 


tries of tea ſold by him, as by law, he being a vender 
of tea ought to have done. - 

“The counſel for the plaintiff raiſed a degree of 
doubt in my mind upon the propriety of extending 
a courſe of proceeding which I take to be the eſta- 
bliſhed courſe, to the particular caſe ; and I therefore 
wiſhed for an opportunity of inveſtigating the ſubject, 
if I could, to the bottom. I have taken ſome pains to 


O4 ſearch 
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ſearch into the precedents, but the ſearches. are not 
very eafily made, and the books are very voluminous; 
though | have made ſome progreſs, it has not been 
ſo conſiderable as I could have wiſhed ; but I have 
ſeen enough to ſatisfy my own mind; ; and although 
I could have wiſhed to carry my inquiries further, [ 
ſhall not delay the Tonic any longer, but {hall now 
deliver my opinion 

In the firſt place, as to this courſe of proceeding 
itſelf, it is traced, in point of hiſtory, in our books, 
in Hardreſi, Salkeld, Bunbury, Sir- Thomas Parker, up 
to Trinity Term 1 3th Cha. II. and at that time was 
certainly treated both by the bar and by the court 
(my lord chief baron Ha preſiding in it) as a 
known regular courſe of proceeding. In the caſe of 
Earle v. Paine, Salk. 551, there was a very obſtinate 
reſiſtance to that courſe of proceeding ; and the court 
having found it neceſſary to grant an attachment, 
there was a {trong attempt made to have a prohi- 
bition to the court of Exchequer: from the court of 
King's Bench. Some ſearches were made, a great 
many precedents were cited, and in the courſe of 
thoſe ſearches there was a precedent as high as Henry 
the Seventh's time, which is ſtated in the report to 
have been a precedent of the very ſame kind: how- 
ever, I have examined the roll, and I find that they 
were miſtaken ; that it is not a precedent of the ſame 
kind: what the precedent was, I ſhall have occaſion 
hereafter to mention. 

< have very carefully examined the minute- hacks 
for almoit the whole of the firſt fifty years of the 
preſent century, and J find in that period more than 
a hundred precedents of orders of this kind: the 
probability is, that it is a courſe of proceeding, in ſome 
caſes, of very remote antiquity; and I take it, that 
it has been ſubſtituted in other caſes in the room of 
another courſe of proceeding more ſevere, though 
producing the ſame effect. It will be ſufficient / to 
ſay, that we find it the eſtabliſhed courſe of proceed- 


ing, 


* 


<> 


LY V.) Of Proceedings againſt Officers. 1 


f 


| ing , and the known praftice of the court, which is 


the law of the court and the law of the land, and 
we can hear nothing againſt it. But the more diflis 
cult queſtion which remains is, in what caſes we are 
to reſort to this courle of proceeding ? 

Let us firſt ſee what it is, and how it operates, 
The uſual order is, that the action be removed out of 
the King's Bench or Common Pleas, or out of any other 
court having juriſdiction, as the courts in London, the 
courts of Whitechapel, the Mar/haiſca, the courts of 
the grand ſeſſions, the county courts ; for it goes to 
all theſe inſtances : the order is to remove thofe ac- 
tions into the office of pleas, and that they ſhall be 
there in the ſame forwardneſs as in the court out of 
which the aQion is removed; yet the order does not 
operate as a certiorari to remove the proceedings, 


| bas: as a perſonal order on the party to ſtay his pro- 


ceeding there, with liberty to commence his action in 
the office of pleas, and of courſe calls upon the de- 
fendant in that action to appear, to accept a declara- 
tion, and to put the plaintiff in the ſame ſtate of for- 
wardneſs in the office of pleas as he was in the other 
court. 
cet muſt be admitted, that this form of the order, 
contraſted with the operation of it, is very exception- 
able. I have not hitherto been able to trace the 
hiſtory of the form ; if poſlible it ſhould be altered, 
becauſe a court ſhould always, and more eſpecially in 
perſonal orders, ſpeak ſo as to be underſtood; and 


not ſay one. thing and mean another. When we 


talk of removing an action, one ſhould think the ac- 
tion ſhould be removed effectually; but it is not fo 
as to the ſubſtance and ellect of it. It is ſimply an 
injunction to ſtay proceedings in the other court, 
qualified and ſoftened by a liberty given to ſue ee 
and as an injunction, it certainly would be to be en- 
forced as all other injunctions are, and, let me add 
too, as all the intenseutory orders oi all the courts 
of 


_— 
— 


r 


— 9 


A — - = = 
_ — = — 
— - — — 
—p——————— ¹ ww — H H —H————— —— — g' — 


—̃ — . ̃ ͤ ITT, - 
— — — — Z ᷑ —„ u — — — — — 
EEE EEE SES CES 
___ — — — —— — — 


— — 


I — 


— 
EEE EEE renee EEE 
r . — —— Dt — ie yon — 
— : 
* 


———— 


— 


— — — — —— 


— 


— TIE Ine = 
——̃ K— 


= — 


——— _ 
I = 
— 


= — — * — —— - _ a — — OIENS _- 

* 2 = Sy 2 = e - = = _—— p 
— — — — — — - — — — — 

- — — — — — — —— 

— — —— — = —— — — — — 


—————ů — — ER — 2 ESR — 
— — — — 1 — N = — - — = 


— — — — IE 
— —— — — — 


* — — — — — — <p = - — — 
— repos — — — — — ns —— — — 


— 


4 

A 

bl 

wi 

41 

| | 1 

1 
1 Me 
1. . 

i 50 M 
10 

ot 


2022 Of Frauds of Officers, Sc. [Parr I. 


of law : for inſtance, the common order for time to 
plead, taking ſhort notice of trial, giving judgment 
of the term, bringing no writ of error, are all en- 
forced by attachment. 


It is very true that the courts of common law 
do ordinarily affert their juriſdiction in reſpect of the 
privilege, either of the court, or of their miniſters 
and officers, in a different manner, by ſuing out a 
writ of privilege, and pleading the privilege of one 
court to the juriſdiction of the other, and ſo ſubmit- 
ting the ground of the-privilege claimed to the judg- 
ment of that other court. And indeed the common 
and received practice and eſtabliſhed courſe of pro- 
ceedin2s in thoſe courts, has made it the law of thoſe 
courts and the law of the land. 

<& | ſhould have been, for my own part, perfectly con- 
tent if Ihad found that alſotobe thelaw which regulates 
the proceedings of the court of Excheguer ; and yet, 
in theory, every court is properly the judge of its own 
privilege, and no other court ought to interfere with 
it: but, however, that courſe of eſtabliſhing the pri- 
vilege has prevailed with reſpe& to the courts of 
Common Pleas and King's Bench as between each 
other, and perhaps, with reſpect to the office of pleas 
of this court too with thoſe courts in ſome inſtances, 
With regard to the other branches of privilege in the 
court of Exchequer, the courſe and received practice 
has been to exert the juriſdiction in the ſhape of an 
injunction ; and ſurely it is not a very extraordinary 
thing that a Juriſdiction ſo anomalous as the juriſ. 
diction of the court of revenue in the Exchequer is, 
ſhould have adopted the courſe of a court _ equity 
in aſſerting its juriſdiction, rather than that of the 
courts of law, and ſhould therefore rather proceed 
by injunction than by plea; it is the leſs extraordi- 
nary becauſe I cannot find that there ever was a time 
when this Exchequer privilege was pleaded. 

*The year- books referred to in Salſeld, under * 

N title 
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title Privilege, ſupport what my lord chief baron 


Walter there ſtated, that anciently the courſe was for 


the court of Exchequer to fend a writ of ſuper/edeas 
to the court of Common Pleas, commanding them, in 
the king's name, to ſurceaſe the ſuit that was before 
them. As to the court of King's Bench, a different 
practice prevailed, for an odd technical reaſon, that 
the king would not command himſelf; and there- 
fore the junior baron, if the cauſe aroſe in the court 
of King's Bench, was to carry the writ-book of the 
Exchequer to the court of King's Bench, and ſhew it 
to them, and there demand cognizance of the ſuit, 


in conſequence of which the court ſurceaſed. Now 


ſurely one cannot be very much ſurpriſed that ſuch a 
courſe as that ſhould have gone into diſuſe, and that 
the perſonal order ſhould have been ſubſtituted in 


the room of it. I cannot underſtand how the ſubje& 


would be benefited, if the ancient courſe was to be 
revived, and this to be diſuſed. | 

Having entered thus far into the nature and effect 
of the order to remove, I come to what I think the 
more difficult and important part of the ſubject In 
what caſes are we to reſort to this rule? Lord chief 
baron Walter enumerates four deſcriptions of perſons 
entitled to privilege; © The cauſes of privilege in 
the Exchequer are, | 


« Firſt, if one be informant for the king, 
© Secondly, if one he accountant to the king. 

. © Thirdly, if one be debtor to the king. 
»Fourthly, where one is an officer of the court, 
bor attends an officer of the court.” 


He does not go on to ſpecify the ſort of privilege 
which thoſe perſons reſpectively are entitled to, nor 
at what time they are entitled to claim them ; but 
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this is certain, that the debtor? 8 privilege is to ſue 
here, and nothing more: the accountant's privilege 
is to ſue and to be ſued here, becauſe he is imme- 
diately attendant upon his duty: the eee, © 
privilege is a thing which I cannot venture to ſtat 
preciſely ; for 1 do not quite underſtand what it was 
that lord chief baron Walter meant by the informant's 
-privilege : the privilege of the officer is alſo to be 
ſued here in the office of pleas. 

But I will add two other caſes of es; ; the 
firſt of them is, where any matter properly cognizable on 
#he revenue ſide of the Exchequer is drawn into queſtion 
in an action brought in another court. And the next cauſe 
of privilege is, where the matter of ſuit in another court 
rotec hes the profit of the king, This laſt cauſe I conſider 
as the privilege of the king, as his prerogative, and 
which he may either waive or aſſert as he ſhall think 
fit; for undoubtedly he may chooſe his own court. 

«© Now, with regard to the firſt of thoſe additional 

cauſes of privilege, the caſe of fir Ralph Banks v. 
fir Thomas Bennet, in Hardreſs 193, appears to me a 
decided judicial authority to ſupport it. The cafe 
was this: Upon an ejectment brought in the court 
of Common Pleas by a perſon who was defendant 
here, the plaintiff moved that. the action might be 
laid here, becauſe his title was under an extent of 
this court for debts in aid. To which it was anſwer- 
ed, that all thoſe debts were pardoned by the act of 
general pardon, and ſo the extent was at an end, and 
that the leaſes of thoſe lands under the ſeal of the 
Exchequer, rendering rent, were determined alſo, 
being only quamdiu in manibus ne/tris : yet the court 
ordered the parties to proſecute their ſuit here, be- 
cauſe this could not appear but upon examination of 
the whole matter. 

Here then the court of Exchequer aflerted its pri- 
vilege to have juriſdiction of this ejectment in the 
lame manner in which it is now claimed, merely upon 


the 
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the ground of the matter of the title of the defendant 
being in the whole, or in part, properly cognizable 
in this court: that matter conſiſted of the extent in 
aid, the inquiſition, the Exchequer leaſe, and the 
queſtion of law, whether the extent was pardoned 
by the act of parliament, and whether thereby the 
Exchequer leaſe became void, and the extent diſ- 
charged. Upon the ground of theſe queſtions ariſing 


in the cauſe, the court entertained juriſdiction of it, 


not thinking it fit to leave it to another tribunal to 
judge of the force of thaſe extents and the Exchequer 
leale, or whether by theſe acts of parliament they 


ceaſed to have force; judging rightly that the whole 


matter mult be gone into, which involved not only 
whether the extents were pardoned, and the leaſe 
void, but whether they were ever good. | 

« In the partial ſearch which 1 have been able to 
make, I have found feveral other inſtances, I believe 
not leſs than a dozen of actions removed upon the 
ſame ground, which were either brought in reſpect 
of matters done under the prerogative proceſs, and of 
courſe upon the proceedings of this court, or the 
queſtion in the action involved in it ſome matter 
cognizable by the revenue court: among them were 
actions for levying fines and amerciaments eſtreated 
into this court, actions for levying debts upon out- 
lawries, for levying debts upon inquiſitions upon ex- 
tents, for levying debts upon inquiſitions on 2 diem 
clauſit extremam, and, in ſhort, all the inſtances in 
which the prerogative proceſs is uſed; and under this 


head may alſo be claſſed the infinite number of ac- 


tions which are removed, and which it is every day's 
practice to remove, Where a ſeizure in order to a 
condemnation is the ſubject of an action. 


J obſerved before, that lord chief baron Walter 
ſpeaks of the perſonal privilege of the informant for 


the king; yet it does not appear to me that that is 


the ground of theſe removals; and think it — 
| we 
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well be, becauſe this removal takes place whether the 
informer happens to be the ſeizing officer or no, and 
whether the informer happens to be an officer of the 
cuſtoms or exciſe, or the attorney general; and there- 
fore I do not ſee how the perſonal privilege of the 
informer could be a ground for the court removing; 
an action where a queſtion of ſeizure will either inci- 
dentally or directly ariſe. 8 7 
And lam the more confirmed that that is fiot the 
ground, becauſe this ſpecies of privilege was formerly 
inforced, as I have. already hinted, in another way, 
and wtth a very high hand indeed, upon the ground 
that the very a& of proceeding at all before another 
juriſdiction, to draw into queſtion or in any manner 
to interrupt the prerogative proceedings in the re- 
venue court, was itſelf a contempt without more. 
< The roll of the nineteenth of Henry the Seventh, 
which I alluded to, and which is referred to in Salkeld, 
and 1s there ſuppoſed to be a precedent for removing 
an action, and for granting an attachment, becauſe 
the party, after ſervice of the order, took upon him- 
ſelf to proceed, was in truth a proceeding as for an 
immediate contempt, for levying a plaint in a court 
at Bri/tol for a parcel of wine that had been ſeized, 
and was proſecuted to condemnation in this court; 
and it was a very regular proceeding. The Attorney- 
general ſtates it as a matter of complaint againſt the 
party: there is a capias awarded; he is taken into 
cuſtody ; he is brought into court; is committed 
for the contempt to the Fleet: he is brought up again; 
makes fine to the court ; his fine is regularly record- 
ed; and then, upon the ground of the fine, he is 
N diſmiffed. a | OS 
„ | In this they evidently proceeded upon a genera! 
1 analogy to the proceedings in other courts, for there 
is no court that ſuffers its proceſs either to be inſulted 
| or to be materially interrupted; and whenever this 
is attempted, it is a. contempt upon which the courts 
| proceed 
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proceed to grant attachments in the firſt inſtance. 
So that in truth the practice of this court, which | 
have deſcribed, is not ſo wild a tling-as upon the 
firſt view it may be ſuppoſed, nor any great ſtretch 
of authority. Time, however, has ſoftened this into 
the courſe of proceeding which now obtains ; in con- 


ſequence of which, though the proceeding is com- 


menced in the other court, as by poſſibility it may 
happen that there may be ſome other queſtion which 
may conſtitute a cauſe of action, but mixed and 


blended with the queſtion which is properly the ſub- 


ject of the prerogative proceeding, it is fit that under 
the inſpection and controul of this court, that action 
ſhould - proceed, and the party have an opportunity 
of trying his right. | 1 „ 

* But that this juriſdiction was not a very novel 
thing, nor this a ſingle inſtance, we may collect from 
other caſes that are very clearly eſtabliſned; namely, 
that if a man at this day, there being a ſeizure in or- 
der to condemnation, was to preſume to replevy the 
goods, it would be a contempt of the court, for which 
an attachment would be granted inſtantly: ſo if a 
diſtreſs is taken upon a fee- farm rent, or other duty 
to the crown, it is conſidered as a contempt to replevy, 
and an attachment will iſſue upon it; as appears by 
the caſe of the King v. Oliver, in Bunbury 14. 

«© There was a caſe partaking pretty much of the 


. fame nature, which appears by the minute-books to 


have been this :—There had been a ſeizure of ſome 
wedges of gold; it is not very clearly explained in 
the minute-books, but I take it for granted that the 
perſon whoſe property was ſeized turned the tables 
upon the officer, and carried. him before the lord 


mayor with the goods, and the lord mayor detained 
the goods in his cuſtody, There was an application 


to the court, and the lord mayor was ordered to 
ſhew cauſe why he did not deliver theſe goods into 
the king's warehouſe, in order that the officers mighr 

Fl i proceed 
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i proceed to condemnation; and the lord mayor would 


have been attached it he had not obeyed that order. 
The recorder came and ſaid, the lord mayor was 
willing to ſubmit himfelf to the court, and only 
wiſhed to be indemnified, as the goods had been de- 
livered into his hands: and in that way the thing 
was ſettled ; the goods were delivered up, and he 
was indemnified. 

< Originally, therefore, i it ſons to me, that to call 
into queſtion, or in, any manner fo» interrupt the 
courſe of the prerogative juriſdiction, was treated as 
a contempt of the proceſs of the court, and proceeded 
againſt immediately as ſuch, I have ſtated very pro- 


per grounds, as it ſeems to me, why this was after- 


wards Telaxed, and why it took the preſent courſe, 
So much then for that cauſe of privilege where any 
matter which is properly cognizable in a court of 
revenue is drawn into queſtion in an action in ano- \ 
ther court. 

“Another cauſe of privilege which l ſtated was, 
where the matter of the ſuit in another court touches the 


profit of the king: and there, upon the prayer of the 


attorney general, the action is to be moved; and the 
caſs of Biſhop v. Warner, Hardreſ 193, which has 
deen cited and relied upon, from the particular cir- 
cumſtances of this ſuit, as > caſe in point againſt the 


application, proves the general principle to be as I 
take it; for the court agreed there, that had the fine 


immediately concerned the King's revenue, the action 

ſhould have been removed. | 
ce In the caſe of Lamb v. Gunman, i in ſir Thomas Par- 
ters book, the action was removed. That was an 
action between the duke of Cleveland's bailiff and ſome 
other. perſons of the town of Rye, upon a demand of 
priſage of wine; and there was an iſſue joined upon 
this queſtion, whether the town of Rye was entitled 
by charter to be exempted from this claim of priſage. 
The king had a reverſionary intereſt f in the priſage, 
becauſe 
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becauſe it was granted to the duke of Cliveland bs. 


tail; and, in reſpect of this intereſt, it was held that 
the king had a right to deſire that "that cauſe might 
be removed into the court of Exchequer z and the 
cauſe was accordingly removed. 

„There are upon the minute-books Catal other 


inſtances to be found of removals of this kind, in re- 


ſpect of the king's intereſt and profit. Upon the 
29th of January 1754, an. action was removed: it 
was for money had and received by Mr. Pennington, 
who was the collector at Briſtol and it appeared 
that this action was brought for money which Mr. 
Pennington had received on account of duties on glaſs. 
The court removed this action, and ordered it to be 
tried here, and not in any other court; the queſtion 
being, whether Mr. Pennington was entitled to retain 
that money ſo received as duties on glaſs, or not? 
do not know how to ſay that this was a caſe 
in which the king's intereſt was very directly touched, 


becauſe Pennington, having once accounted for that 
money to the Excheguer, could never have drawn it 


back again, even if there had been a recovery againſt 
him; but it was incidentally a queſtion in the cauſe, 
whether the duties on glaſs were duties which were 
or were not to he paid ? That was a ſubje& which 
concerned the king, and therefore the cauſe was re. 


moved. 


In a later ceriod: in the year 1777, there was a 
caſe, where Mr. Baring of Exeter brought an action 


againſt Sutling, one of tlie principal officers in the port 


of London, in the ſame way, in order to get back 


again money which had been charged to him for 


duties upon ſome goods which he thought he was 


not liable to pay: and that met the ſame ae it 


was removed into this court. ; 
< There was alſo in an earlier . in the year 


170, two actions removed. They were under ſome- 
what different circumſtances: one was an action of 
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treſpaſs, the other of trover; one was for entering a 
ſhip and ſeizing goods for non-payment of duties, 
'and the other was trover for the ſhip itſelf. Both 
theſe actions were removed ; and the minute only 
ſays, there being an information for the duties.“ 
Now an information for the duties is nothing more 
than the king's action of debt; and therefore there 
was nothing properly of prerogative in that, except 
merely the form of ſuing by information, inſtead of 
the common action of debt: but the ground of the 
removal muſt have been, that a part of the queſtion 
in thoſe actions would be, whether the duties were 
pavable or no? If the duties were payable, then it 
might follow that the party might have a right to 
enter the ſhip and look for the goods, and might have 
a right to ſtop the ſhip and the goods till the duties 
were paid. If no duties were payable, this juſtifica- 

non failed. | | 
There is only one other caſe which I ſhall have 

occaſion particularly to mention, and that I can hard- 

ly claſs immediately under any of theſe heads; but 
it would rather ſeem to belong to that claſs of pro- 
ceedings where the court acts by injunction without 
removing the action: that was on the 10th of Febru. 
ary 1710, an ejectment brought in the court of King's 
Bench ; and it was, as to part of it at leaſt, for lands 
which were part of the queen's eſtate. There was 
an application to this court to ſtay the proceedings, 
and the parties were heard upon it. The Attorney- 
general attended, and after the hearing, it was put off 
for a day or two; at length, the entry is, that an in- 
junction iſſue pro Domina Regina. So that the action 
was not removed, but ſimply an injunction went to 
ſtay the proceedings. And I think I can ſee why 
that was; if the action had been removed, the queſ- 
tion could not have been tried, even in the office of 
Pleas, becauſe you cannot try the queen's title in an 
ejectment. The queen was in pofleſhon ; her hands 
; G sf | muſt 
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muſt be removed by ſome other courſe of proceeding 
than an ejectment; and therefore it was fruitleſs to 
think of removing it, and it remained under an in- 
junction. It may be ſaid, that it might be as well 
left to the King's Bench to determine that they could 
not recover the queen's land in ejectment. To be 
ſure they might, if the prerogative of the king had 
not been, that the king had a right to prevent that 
queſtion being diſcuſſed there, and to have it diſcuſ- 
{ed here: and that is what was done. ä 

Ihen let us ſee how this general inveſtigation of 
the ſubject will be found to apply to the particular 
caſe before us. | | | 

« This action, which is now to be removed, profeſles 


to draw into queſtion a conviction for the breach of 


a regulation impoſed by the laws for the ſecurity of 
the revenue, under which conviction the king is now 
become entitled to a moiety of the forfeiture of 1001. 


which has been levied,  -_ 


Three grounds of argument for the removal oc- 
cur. It has been faid, and the doctrine and opinion 
of the court has prevailed, that the defendants are en- 


titled to remove this action becauſe they are officers 


ef the revenue, and that as ſuch they are privileged to 
be ſued in the &xchequer. | 
* Another ground is, that the queſtion of breach of 
regulations for ſecuring the revenue, concerns the 
revenue, and is therefore to be tried in the revenue 
court. 1 | = 
* And a third ground is, that the king has now an 
immediate intereſt to ſupport this conviction, in 
reſpect of his right in the moiety of the penalty, which 
by the conviction is now become a debt to the king. 
My inquiries have led me to doubt of the firſt 
ground of privilege, though it has been for ſome 


time conſidered as of courſe, and, I believe, upon the 


authority of a very learned and very able judge, wha 
lat a conſiderable time in this court, and who was 
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bred in one of the public offices belonging to it, [ 
mean Mr. Baron Perrot, who was of opinion chat 
thele are officers entitled to privilege ; and I take it 
to be from him that this opinion. has been of late 
years adopted. My recollection is, that I did my- 
ſelf take it from him, and thought it to have been a 
found and ſolid principle. 

On the one hand, it is certainly true that the of- 
ficers of exciſe and cuſtoms do claim, and have been 
allowed in ſeveral inſtances, their writ of privilege 
from this court, as officers of the court, to be diſ- 
charged from offices. And my lord chief baron 
Comyns himſelf ſettled one of thoſe writs of privilege; 
that which I believe is now in uſe. And there are 
ſeveral inſtances in which it has been allowed to them 
upon application. Two or three are ſtated in Burrow. 
And it is certainly true, that there have been many 
modern inſtances in which the privilege has been al- 
lowed to them in this ſhape tor the purpoſe of re- 
moving actions. 

* On the other hand, Lend find that they ever 
had a general privilege to be ſued in all perſonal ac- 
tions in this court, which, by analogy to the privilege 
of officers attendant upon the court, they certainly 
ought to have. On the contrary, the court has al- 
ways tied up the caſe in which they will grant this 
privilege, of removing the action, to caſes in which 
the action is brought for ſomething which has been 
done by them in the execution of their office. 

Nou, that being ſo ſpecial, I confeſs myſelf to have 
a conſiderable doubt whether that writ of privilege 
will ſtand the teſt of enquiry ; and I enter into the 
doubt ſtarted in the argument, whether, if they had 
privilege of officers, they would have it in this in- 
ſtante, in which they ſeemed to be exerciſing a judi- 
cial authority, and not acting in their miniſterial ca- 
pacity. Theſe conſiderations lead me extremely to 
—Houbt upon that ground of removal, | | 
$4 & With 
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ce With regard to the ſecond and third grounds, l 


mmuſt- admit that the caſe of Biſbop v. Warner is a 


much ſtronger caſe than the preſent in- one point of 
view; becauſe a removal being denied in that caſe, 
where there were circumſtances that ſeemed to re- 
quire that it ſhould. have been granted, the fame 
reaſons there adopted, apply more Are 4 'why it 
ought to be refuſed in this caſe. 

Ido not know whether it may have och to 
other perſons or nat, but it is proper for me to ſtate, 
that there is another cafe that appears upon the mi- 
nute-books, conforming to the rule that prevailed in 
the caſe of Mer v. Warner, which is the caſe of 
Farrer v. That was an application, upon the 
29th of January 1757, to remove an action of treſ- 
paſs for goods ſeized and condemned before two 
magiſtrates of the county of Cumberland. They were 
condemned uſ 6n the ground of having been i import- 
ed without payment ot duties: and there it was Te- 
tuſed to remove the action. 

* am allo ready to ſay, that I do not lay any par 
ſtreſs upon the caſes of the removal of actions againſt 


juſtices of the peace, or commiſſioners of exciſe, of 


modern date; becauſe I rather believe the principal 
ground upon which they have been removed, was 
that ground of privilege upon which I have already 


laid that I entertain conſiderable doubts. 


Then let us ſee what thoſe authorities are, againſt | 
the removal. The caſe of Bi/hop v. Warner, in Hardrejs 
193, was this: The commiſſioners of excile fined the 


plaintiff, being a brewer, according to the new act, 
in 20 J. for not paying the duty of exciſe; and upon 


a return made, that he had no goods whereof a dif- 
trels could be taken, they impriſoned him: where- 
upon he brought an action for falſe impriſonment in 
the court of Aing's Hench; and the defendant pray- 
ed that the action might be laid here, beeaule the 
ſuit concerned the king's revenue. But this was not 
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granted by the court, becauſe the fine does not imme- 
diately concern the revenue of exciſe, but is a penalty 
impoſed for an offence committed in it; and it be- 
longs no more to this court than other like caſes 
ariſing upon fines and impriſonments; otherwiſe if 
it had immediately concerned the king's revenue. 
* Now, 1 obſerve upon this caſe, the court do not 
refuſe to remove this action, becauſe it drew into 
queſtion a conviction by the commiſſioners of exciſe, 
with which the court of Exchequer had nothing to do; 
but they refuſed to remove the action becauſe the ef. 
fect of that conviction in their judgment did not con- 
cern the revenue; and they in effect ſay, that if the 
fine had immediately concerned the revenue, they 
would have removed the action, though it was 
brought againſt the commiſſioners of exciſe and the 
officers under them. . _. W 
The court was moſt undoubtedly right in the prin- 
ciple upon which they would have removed the ac- 
tion, if it had appeared to them in fact that it con- 
cerned the revenue of exciſe; for it is quite enough, 
conſiſtent with the authorities that I have cited, that 
the matter which immediately concerns the revenue 
is drawn into queſtion by an action. The king has 
then a privilege to have that action tried in the court 
of & xthequer, and this without the leaſt mixture of 
prerogative proceſs ; or whether it is a proper ſubject 
for prerogative: proceſs only to act upon or not, that 
is not an ingredient. In the caſe in Parker's, Report, 
which I have before adverted to, there was nothing 
of prerogative procels ; it was merely an iſſue in an 
action, whether the exemption of the town of Rye 
was a good, exemption or not. 
Let us then enquire how the court, in the caſe of 
Biſhop v. Warner, have applied the principle to the 
particular caſe in which they thought it not fit to re- 
move that action. If there was any queſtion at all to 
be tried, when the action was brought for lepus 
: this 
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this fine under the conviction, it was a queſtion di- 
viding itſelf into theſe: two branches: Firſt, were the 
duties of exciſe due? In the next place, were the 
withheld ? They could not be withheld unleſs they 
were due; and therefore. that queſtion would come 
directly to be in iſſue, and be neceſſary to be diſcuſ- 
ſed; and yet the court have ſaid that this did not 
immediatel) concern the revenue. It appears to me, 
that the principle was right, and that they have failed 
in the application of that principle to the particular 
caſe; and that upon their own principles they ought 
to have held, that that action ſnould be removed, be- 
cauſe it did immediately concern the king s revenue. 
It concerned the king's revenue exa ly 1 in the ſame 
manner as in Pennington's caſe. 

They brought an action for money had and re- 
ceived, againſt Pennington. They proved that he 
had received the money; but, as he had received it 
upon the ſcore of duties, either they muſt prove that 
the duties were not due, or he muſt prove they were 
due; and therefore the queſtion, whether the duties 
were due or not? would be the direct queſtion that 
would ariſe in that action. And ſo in the caſe of 
Baring v. Sutling, and incidently in the other caſe of 
the two actions of treſpaſs and trover, the manner 
of entry and taking muſt be a part of the inquiry; 
but upon the ground of duties being due and not 
paid, the queſtion whether the duties were due, would 
neceſſarily ariſe; and that queſtion did immediately 
and directly concern the revenue, and therefore ought 
to be tried only in this court. 

If it was ſufficient cauſe. to remove the ejectment 
to try the title to the che quer leaſe, that the whole 
matter muſt be gone into, which would include ſome 
queſtion upon the Exchequer proceſs, was it not ſuffi- 
cient for the removal of this action, that the whole 
matter of the conviction involved in it an immediate 
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queſtion of revenue as well as of fact, er the 


duties had been withheld or no? 

If it be ſaid that that queſtion could not ariſe in 
the caſe, for that the conviction was concluſive, then 
it would be difficult to ſay what the action was 
brought for; and it is no anſwer to the point of re- 
moving the action: for in caſe of an eje&ment to 
recover lands that were in the poſſeſſion of the queen, 
the queſtion upon the title of the queen could not 
ariſe in that action; for it was enough that the crown 
was in poſſeſſion, and that court might have reſiſted 
the ejectment as well as the court of Exchequer could 
do; but ſtill if there was a queſtion to be tried, it 
was a queſtion not to-be diſcuſſed any where but in 
the court of Exchequer. I conſider therefore the 
principle of the caſe of Biſhop v. Warner as a direct 


authority for the removal; and I conſider the deter- 


mination in that particular caſe a mere miſtake i in the 
application of the principle. 

“ Farrer's caſe probably was determined upon the 
authority of this caſe of Biſhop v. Warner ; if it was 


not, I cannot imagine upon what ground the de. 


termination proceeded : to be ſure it is rather leſs 
founded than that, becauſe in it there was a condemna- 
tion of goods forfeited for non-payment of duties, in 
which the forfeiture is the ſatisfan ion to the king for 
his duties, andin which he was alſo entitled toa moiety. 

It does not appear, in the cafe of Biſhop v. Warner, 
whether the king had a moiety of that fre or no; if 
he had, that allo is a circumſtance which helps to 
weaken very much the authority of the deciſion. 

“ But will it be faid that the king has no intereſt, 
or that he has not an immediate intereſt in ſuſtaining 
a condemnation for goods that are imported without 
payment of duties, when the forfeiture is his ſatisfac- 
tion, and when he is to have a moiety of the forfeiture, 
and an immediate fixed intereit in it * that con- 
| demnation ? ? 
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I faid, that, in one view of theſe caſes, they were 
ſtronger caſes than the preſent; becauſe really when 
they are examined, there appears to have been a di- 

rect queſtion, whether the duties were due or were 
not due? which immediately concerned the crown's 
revenue; and I muſt admit that here the forfeiture 
is only for a breach of regulation. My anſwer to 
that is, that the king has as immediate an intereſt in 
the regulations, and in the juriſdictions which are 
created for enforcing thoſe regulations, which - are 
the fences and guards of his revenue, as he has in 

the revenue itſelf; yet not ſo as to interrupt the 
courſe in which theſe fences are marked out and de- 
lineated, nor fo as to interrupt the appeals and writs 


of error in caſes where thoſe appeals and writs of 


error lie | 2 | | | 
„ But when thoſe regulations are endeavoured to 
be brought into queſtion in a collateral action, in 
which thoſe are the very points of diſcuſſion which 
were properly cognizable and determined in the in- 
formation, and conviction; I ſay that the king has 
then an intereſt to defend them, and he has conſe- 
quently an intereſt to chooſe the court in which he 
will have that queſtion tried, conſiſtent with his gene- 
ral privilege; and upon this ground it is that the in- 
formations which are brought for penalties upon 


revenue and exciſe laws have never been conſidered - 


as having much analogy to the common popular in- 
formations. ; 0 | | 

„They are brought in the revenue department of 
the court of Exchequer, and not in the office of pleas ; 
they are excepted out of the ſtatute of king James, 
which dire&s informations to be laid in their proper 
counties; they are articles and branches of the re- 


venue, and there is no good ſolid ground for making 


a diſtinction between them and the revenue itſelf. 
** | obſerved that it was not ſtated, in the caſe of 
: Biſhop v. Warner, how the fine was to be diſpoſed of, 
e | and 
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and that if one moiety was to the king, that furniſhed 
an additional argument againſt the determination the 
court then came to; becauſe, if it was ſo, the moiety 
became an article of the caſual revenue of the crown, 
in which the king was truly and immediately in- 
tereſted: and where ſuch an intereſt, or any other of 
the king's rights, under informations, once deter- 
mined and fixed to be his by judgment, are attempted 
to be drawn in queſtion out of the court of Exchequer, 
the king is in the ordinary caſe, he has a privilege to 


have any action tried in the court of Exchequer which 
touches his profit, and draws into queſtion that which 


he claims and is entitled to. 

We held, upon very ſolemn argument, not a 
great while ago, that the King's moiety recovered in, 
} believe, a popular action, as ſoon as it was fixed 


and veſted by judgment, became a regular debt to the 


crown, and was within the act of Harry the Eighth, 
which entitles the crown to be preferred in its exe- 
cution, as for a debt; ſo that the crown's intereſt on 
the fubjett is very diſtinctly marked and affirmed. 

 & This goes to the third ground for removing this 
action, upon which, for my own part, I cannot enter- 
tain a ſhadow of a doubt, namely, the intereſt of the 
king in the moiety of the forfeiture, which is as 
much an article of his caſual revenue as the duties 
of exciſe are an article of his regular revenue, and in 
reſpect of which alone the king has a right to have 
an action removed which propoſes to draw that debt, 
that forfeiture, into queſtion elſewhere; and there- 
fore, upon the whole of this caſe, the court are ſatiſ- 
fied that the order _ to be abſolute for removing 
this action. 

«© The rule was nts abſolute. Cabo ne v. 
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here a quantity of malt belonging to Mr. Calvert, 
which had paid the duty, being burnt, the inſurers 
(the Sun-Fire Oflice), moved the court of King's 


Bench for a mandamus to the officer of exciſe, to com- 


pel him to give a certificate to entitle them to a return 
of the duty, as within their juriſdiction to compel a 
public officer to do a miniſterial act: that court re- 
fuſed the application, as being properly cognizable in 
the court of Exchequer, where the motion was made 
and granted; and it is perfectly analogous to the 


common practice of granting a mandamus in the King's 


Bench *. 1 30 e 
Actions or proſecutions for any thing done by an 
officer under the authority of any exciſe ſtatute, muſt 
be commenced within three months after the fact of 
the ſeizure *, notwithſtanding a ſuit in the Ex- 
chequer for condemnation depending after that time, 
and be ſued in the proper county; and the defend- 
ant may plead the general iſſue, and give the act in 
evidence with the ſpecial matter; and if a verdict or 
judgment paſs for the detendant, or-the plaintiff be 
nonſuited, or diſcontinue, he ſhall recover treble 
colts. 21. G. 3. c. 55. /. 49.— 23 G. 3. c. 70. ſ. 34. 
The venue muſt be laid in the declaration in the 


county where the fact was committed, and not elſe- 


where, and the writ may iſſue into any county; but 
in tranſitory actions the venue is altogether optional 
in the plaintiff *, Y 180] | ny 

But to prevent malicious proſecutions againſt offi- 
cers of exciſe and their aſſiſtants, no writ can be 
ſued, or copy of proceedings ſerved upon them, for 


any thing done in execution of their office, until one 
calendar month next after notice in writing, delivered 


to, or left at his abode, ” the plaintiff's attorney; 
in which notice the cauſe of action, name, and abode 
1 Cited in 1 Anſtr. 270. | 


2 2 H. Black. Rep. 14. 
3 Tidds Pr. 12. 
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of the plaintiff, and of his attorney or agent, muſt 
be clearly ſpecified; — and a fee of 20 5. for preparing 


and ſerving ſuch _— and no more, is payable to 


ſuch attorney *. 

To entitle the officer to this notice, the fact muſt 
have been done in his official capacity, bond fide in 
the fuppoſed execution of his duty. 

And'this is the only ground-of any application of 


| the cafe of exciſe officers to the ſtatute 24 G. 2. c. 44. 


which not only gives to juſtices one month's previous 
notice, but alſo provides that no action fhall be 
brought againſt any conſtable or other efficer, or any 
other perſon acting by his order, for any thing done 
in obedience to a juſtice's warrant, until demand 
made of the peruſal and copy of ſuch warrant, and 
the ſame has been refuſed fix days; Sc. Sc. Under 
the ſtatute it is incumbent on them to ſhew the 
act to have been done in execution of office *; and 
it extends only to actions brought againſt them for 
torts committed therein, not for an of a different 
nature 

But though it is a ſettled N00 that treſpaſs 
does not lie againſt conſtables or other ſuch officers, 
who act in obedience to any juſtice's warrant, yet 
officers of exciſe are in different ſituations : the jul- 
tice's warrant, in revenue matters, generally iſſues 
on their information, oath, or ſuſpicion ; and they 
cauſe the warrant by their requiſition in behalf of the 
crown, and in obedience to the ſtatute; and there- 
fore they are liable as inſtituters of a proceeding, and 
take upon themſelves to fecure their regularity, or 


they are treſpaſſers ab initio: common officers, whoſe 


duty it is merely to execute proceſs, cannot be ſup- 


agen to judge of its nee 


> 23 G. 3. 6. 70. , 30. 28 G. 3. 6. 37. bes. 
2 1 Str. 446. 3 Bur. 1742. 
3 Eſp. N. P. 330. 
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A ſunpft { lies to recover back money levied by a 


juſtice's warrant afterwards quaſhed *, 


Extortion, in a large ſenſe, ſignifies any oppreſſion 


under colour of right; but in a ſtrict ſenſe, it ſignifies . 


the taking of money by any officer by colour of his 

office, either where none at all is due, or not ſo much 

18 due, or where it is not yet due. 

I: is puniſhed at common law by fine and impri- 

ſonment—and by removal from office; and as the 

offices of the exciſe concern the king's ſervice, they are 

within the. ſtatute of Weſtminſter, (3 Ed. 1. c. 26.) 

which enacts, That no ſheriff or other king's officer, 
ſhall take any reward to do his office, but ſhall be 
paid of that which they take of the king; and that he 


who ſo doth, ſhall yield twice as much, and be puniſh- 


ed at the king 8 pleaſure; and an action lies to re- 
cover double the value * ; but the indictment, which 


may be brought at the ſeſſions ?, or information, muſt 


ſtate the fact particularly *. It muſt alſo ſpecify the 
time when the offence was committed 5. But al- 
though it be omitted to be ſtated for what the thing 
extorted was taken, yet it is good after verdict *.. In 
general, the court of King's Bench will oblige the 
party to demur to a defective indictment for. extor- 
tion“; and will look into and give judgment upon 
the whole record *; and whatever may be the 
ſum, if there is proof only of one ſhilling taken, the 
defendant is guilty ; for the taking is the offence, 
and not the contract A i—he 11 aſſiſts is equally 


1 Bull. N. Pr. 131. | 8 
* 3 Com. D. 323. 2 Inſt. 210. i Haw. 171. 1 Ld. Ray, 
in — i a . 
1 05 73» | | 
* 2 Leon. 268. 25 Ed. 3. fl. 150 c. 9. 11 Mod. 80. 
3 10123. a 8 10 Hy 
8 — Sid. 9 | 
2 Mid. 13. 
1 Leach, Cro. Law. we 331. 
i. Nats rags: 7 
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guilty, for there are no acceſſaries in extortions *—all 
are principals—and the venue may be laid in any 
county, by 31 Eliz. c. 8 

Where a cuſtom-houſe officer exacted exorbitant 
fees of the maſter of a veſlel—af/ſumpſit lay againſt him 
for money had and received at the ſuit of the own- 
ers *. 

If a revenue-officer ſeize goods as forfeited which 
are not liable to ſeizure, and take money of the 
owner to releaſe them, the latter may recover back 
the money, in an action for money had and received; 
and in ſuch action a month's previous. notice under 
the 23 G. 3. c. 70. /. 30. need not be given. 

t may be uſeful to ſtate the caſe which gave riſe to 
this deciſion. 

Two officers of the cuſtoms ſeized ſome hams near 
Carli/le, on their way, in three carts, from Scotland 
fo Carli/le : the owner had obtained one permit for 
the whole, but, owing to ſome accident, two of the 
carts were at the diſtance of two miles behind the 
other. When the officers met the firſt, and demanded 
the permit, the driver informed them that the permit 
was with the other carts, which came up in an hour 
and a half afterwards, before the firſt reached Carliſſe, 
but not till the officers, after waiting ſome time with- 
out ſeeing the other carts, had made the ſeizure. 

hey were all three driven to the cuſtom-houſe at 
Carliſle; the officers ſaying, that they could not re- 
leaſe them unleſs the collector were applied to. 

When the whole was explained to the collector, 
he ſaid he would have no concern in the ſeizure. 
And the officers then refuſed to give up the carts 
and cargoes, unleſs the owner would give them 
21. 11s. which he did, 


An action was * by the owner againſt the 


1 1 Str. 73» 
2 2 Haw, c. 26. f. 50. 1 Leach Haw, P. C. 317. 
* Eſp. N. Pr. 92.—2 Bur. 924. 2 H. Black, Rep. 204. S. C. 
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officers to recover back this ſum. And it was ob- 
jected ro him, that he had incurred a penalty of 50 7. 
and could not recover back the money. He was non- 
ſuited, with leave to move to ſet that nonſuit aſide, 
and to enter up a verdict for him, if the court ſhould 
decide that he could maintain his action: and it was 
inſiſted, this was a bribe to the officers, or a volun- 
tary payment, and in either caſe no action would lie; 
and at any rate they were entitled, as cuſtom-houſe 
officers, to one month's notice before the action was 
brought, according to 23 G. 3. c. 70. /. 30. and 28G. 3. 
. 37+ / 25 

Lord Ero ox, chief juſtice The revenue laws 
ought not to be made the means of oppreſſing the 
ſubject. Here the ſcizure was clearly illegal. The 
pernur for the entire quantity could not be ſeparated 
and diſtributed to each of the carts; and therefore 
whatever ground of probability there was for ſtopping 
the firſt cart, yet after the matter was cleared up, 
there was no pretence for making a ſeizure; and it 
was highly improper in the officers to take the mo- 
ney. If goods liable to a forfeiture be forfeited, the 
officer is to ſeize them for the king ; but he is not. 
to be permitted to abule the duties of his ſtation, and 
to make it a mode of extortion. Here the defendants 
took the money under circumſtances which could by 
no poſſibility juſtify them; and therefore this could 
not be called a voluntary payment, but it was ex- 
torted from the plaintiff, and in that caſe no notice 
to the defendants vas neceflary. 

ASHHURST, J.—Agreed, that if this money had 
been paid as a bribe, both parties would have been 
in pari delicto, and the plaintiff would not be entitled 
to recover. But here the plaintiff was in no fault 
whatever; the money was not paid as a bribe, for 
the goods were not liable to ſeizure; neither was it 
a voluntary payment, for when the defendants had 
Ropped the goods, the W was in their * 
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The * acted right in ſtopping the goods at 


firſt ; but when the permit came up, there was no 
pretence to detain them —ſtill leſs to take the money. 
It was a payment by coercion, and which the plain- 
tiff may recover from the defendants as money un- 
eu received by them. 

BulLEE, J.— Abſent. 

Gross, J.— f an officer ſeize goods as forfeited, , 
he does it calore gficii; but if he take money for de- 
Rvering up the goods, there is no pretence to ſay that 
that is done colore officii ; and ſuch money may be re- 
covered back again in an action of this kind. 1 ad- 
mit that in an action of treſpaſs, or tort, the officers 
are entitled to notice, under 23 G. 3. c. 70. /. 30, 


becauſe they ought to have an opportunity of tender- 


ing amends: but that act does not extend to an 
action of aſſault.— Rule abſolute *. Irving v. Wilſon, 
Mich. 32 G. 3. 

But it was afterwards adjudged, that an exciſe 
officer having received duties on cation, after the 
act impoſing them was repealed, but had paid it 
over to his ſuperior officer before any adtion was 
brought, afſump/it for money had and received would 


not lie; for the payment by the plaintiff was volun- 


tary, and the officer, on receiving it, was compelled 
to pay it over, and therefore not liable :—and be- 


ſides this, he was held to be entitled to a month's 


previous notice under the itatute *, 

Neither will afump/ lie to recover money pro- 
miſed to an officer for doing his duty, for that is ex- 
tortion and illegal | 

In actions on penal ſtatutes, the miſ.recital of a 


public act, though the party confines himſelf by the 


words contra formam ftatuti, is not fatal * ; but in 
Ws. 47. Rep. 485. 

> 24 G, 3. . 40. 

24 T. Rep. 553. 

4 Cowp. 805. 
6 Madox, 62. Salk. 609. | 
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debt, on a penal ſtatute, the plaintiff muſt particu. 
lariſe each offence. Thus, in debt againſt a gauger 
for not leaving notes of his gauges, the plaintiff mult 
ſpecify the kinds of liquors gauged *. This was ſet- 


tled in an action of debt (8 J. 3. Chante v. Adams) 
for 2co l. where the plaintiff declared, that by an act 


for granting ſeveral rates upon tonnage of ſhips and 
veſſels, it is enacted, That if any gauger gauge any 
fat, Sc., of beer, ale, Sc. and do not leave a true 
note in writing of the laſt gauges taken, with the 


| brewer, Sc. containing the true quantity and quality 


of the liquors gauged, he ſhall forfeit 5 J. for every 
offence : that defendant was a gauger, and that on 
7 November, 5 W. & M. he gauged divers veſſels of 
plaintiff, of exciſeable liquors, Wc. and did not 
leave a note in writing, c.; and that diverſis tempori- 


bus afterwards, and before bringing the action, he 


gauged ſeveral veſſels of plaintiff, and five other per- 
ons, of exciſeable liquors, and did not leave a note 
in writing, c. contra formam ſtatuti, unde actio accre- 
vit to the plaintiff to demand 200 J. the forfeitures 
amounting to ſo much, at 5 J. a time. 

Defendant demurred. - Objected on part of de- 
fendant, that plaintiff had miſtaken the act, for the 
act is for tonnage of ſhips, but plaintiff has declared 
upon the act which was to grant ſeveral rates for 
tonnage and ſhips but there is no ſuch act; then 
plaintiff reſtraining himſelf by a contra formam ftatuti, 
when there is no ſuch act, the declaration is ill 2. 

Sed non allocatur, —For the title of the act tis no 
part of the act, and therefore it is but ſurpluſage 
and miſ- recital ſhall not vitiate * ;—and Poe! J. ſaid, 
it was ſo adjudged in the houſe of lords: and by 
Treby Ch. J. The title of the a& is bur a new uſage, 
and begun about 11 Hen. 7, but the mil reciial of 
the purview or enacting part always vitiates. 

I Salk, 609. Salk. 331. pl. 10. 
* 1b Ray, 177 Hut. 36. ES. 
| | 3 Hardr, 324. ws 
Var, I. . . 
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The 2d exception was, That the plaintiff ought 
to have faid, py/tea, &c.—ſuch a day the defendant 
gauged, Sc. and ought not to have ſaid ſo generally 
diverſis temporibus, &c. And of this opinion was the 
whole court.. For the proof is incumbent upon the 
defendant that he has left a note, g. But it is im- 
poſſible for him to provide witneſſes to anſwer the 


plaintiff's charge, if he does not know at what days 


the plaintiff will charge him. See 2 Roll. Abr. 81. 
Aſhton's cafe, pl. 15. | : 

The zd exception was, That he has ſaid, divers ex- 
ciſeable liquors ; which is too general, for he ſhould 
have ſpecified what liquors, to the end that the court 
might have judged whether they were exciſeable or 


not: of which opinion was the whole court; and 


therefore judgment for defendant. : 
Another exception was taken, that it appears upon 
the plaintiff's declaration, that he has miſtaken his 
times; for it appears that a year has expired after the 
fact committed, before the bringing this action; and 


therefore it is barred by 31 Eliz. c. 5. 


But as to that, Nevi/ and Powell ſen. J. relied 
upon a caſe between Culliford and Blandford, ad- 
judged ſince the Revolution, where an action 9 
tam, Oc. by bill was brought in B. R. tor having 
made a falſe return of a burgeſs to ſerve in parlia- 


ment: it appeared upon record that more than a 


year was elapſed; and upon error in Exchequer 
chamber, reſolved by a majority of the judges then 
preſent, that where the informer ought to have the 
whole penalty, the ſtatute of 31 Liz. 5. does not 
extend to it, becauſe it is not within the words of 
the act; and penal acts are not extendible by equity. 
But Zreby chief juſtice, and Pozoe!l fen. J. were of 
opinion contrary to that judgment; for if the in- 


former ſhould he bound when the crown was joined 


with him, much more fhould he be bound when 
he ſued by himſelf. | | 


Adion 


— 
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Action for money had and received does not lie 


againſt an officer of revenue to recover an over pay- 
ment 8 5 e 

Before the ſtatute 6 G. 1. c. 21. if an officer went 
into a trader's houſe to make a ſearch, an action lay 
againſt him for the treſpaſs, unleſs he could prove that 
the goods therein were forfeitable. It was therefore 
provided by this ſtatute, that the officer ſhould be 
protected who acts bon fide and on probable ſuſpi- 


cion, even though he miſtakes in the following 


caſes 1. Where goods are on board a boat without 
any officer — 2. Where they are coming by the water- 
ſide—3. Where there is credible information. In 
all caſes of ſeizure under theſe circumſtances, as the 
officer is not liable to an action, the owner may ap- 
ply to the commiſſioners, who, on proper circumſtances 


appearing, will reſtore the goods. If the owner does 
not apply, the officer proceeds to condemnation in 


the Exchequer by proſecution; and in ſuch caſe, by 
Sect. 41, the proof of the payment of the duties lies 
on the owner, who claims them in the Exchequer. 

This clauſe, confining the mode of proof only to 
caſes where application had been made to. the com- 
miſſioners, was made general by ſtatute 12 G. 1. c. 28. 
J. 8, That in all caſes where foreign goods are ſeized 
for non-payment of duties, Sc. and any diſpute ſhall 
ariſe thereon, the proof of payment ſhall lie on the 
owner or claimer of the goods, and not on the officer 

who has made the ſeizure. Per De Grey Ch. J. 
C. B. 

Theſe ſtatutes relate only to ſuits for condemnation 
in the Exchequer ; but in actions of treſpaſs, brought 
by the owner of the goods againſt the officer, 'the 
proof of the non-payment lies on the officer who 
leized 3; and though this doctrine related to cuſtoms, 

1 Cowp. 69. 
Ke H. Black. Rep. $13. 


3 Ibid. 
Q2 | 


yet 


—— — — — D DE he» AC DE LA AIR -h > e 


r 


* a 


2 —— ̃ —ꝗ——ä—— — 


— 
=== 
— — 


— — — = 
nao 
— — — 2 = = 


ing,“ Damn it, there are no 88045 he; 1 found 


— 


228 of Frauds of Officers, &c. aur I. 


yet it was alſo eſtabliſhed on a ſeizure for non-pay- 
ment of exciſe duttes *. 
Treſpaſs lies againſt an exciſe-officer for an unſuc- 


_ ceſsful ſearch after run goods, under the uſual war. 


rant of two commiſſioners, procured and executed 
by himſelf *; and in theſe ſearches, where the pre- 
ſence of a peace officer is required, an officer by re- 
putation attending rotation juſtices, or one out of 
office, is not ſufficient 5. 

_ Condemnation of goods in the 8 is ſo 
concluſive, and ſo alters their property, that treſpaſs 


will not lie againſt the officer who ſeized them to 


try the point of forfeiture again *. 


Treſpaſs was held to lie apainſt officers for enterin g 


a houſe and ſearching for run goods where they found 
none: the jury aſſeſſed conſiderable damages, though 
they did little or no miſchief ;—and the court refuſed, 
in this caſe, to ſet afide their inquiſition. 

Treſpaſs for breaking and entering plaintiff's houſe 
at A. in Ffex, and opening and ſearching ſeveral 
boxes and drawers therein; — defendants ſuffered 
judgment to go by default. On the inquiry it was 
proved that they were cuſtom-officers, and in 
the day- time entered the plaintiff's dwelling-houſe 


with a writ of aſſiſtance, without any conſtable, in 


order to ſearch for uncuſtomed goods: plaintiff's 
wife and daughter being only at home, were fright- 
ened and much ſurpriſed, and delivered to defendants, 


at their requelt, the keys of ſeveral boxes and drawers, 


which the defendants ſearched, but found no un- 
cuſtomed goods; they ſtaid in the honfe about an 
hour, broke no locks, bolts or doors, and did very 
little or no damage, and departed curſing and ſwear- 


100 J. damages. ; 


a Eſp. N. Pr. 307, 2H. Buck. Rep On 

2 2 H. Black- Rep. 912. 

3, Wil, 1335 173-4 

4 Ibid, 977. [AED * | ; = 
A Serjeant 
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was a ſhop-keeper in London. 
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Serjeant Burland — Moved to ſet aſide the in- 
quiſition for exceſſive damages under the circum- 
{tances and an affidavit that defendants..did little or 
no damage; that they had been informed that plain. 
tiff's ſon was lately come home from India, and had 


| ſecreted ſome run goods in plaintiff s houſe; and that 


they verily believed ſome of the jury were his friends 


and acquaintance, and had favoured him in giving 


ſuch large damages; and cited a caſe in B. R, Stringer 
v. Cuſtom-officers, for ſtopping a waggon to ſearch for 
run goods, and found none: the jury on inquiry 
gave tool, and the court ſet aſide the inquiſition 
and upon a ſecond inquiry, the jury only gave five 
guineas damages, He endeavoured to diſtinguiſh this 
caſe from Redſhaw v. Brooke (2 Wilſ. 405), which 
was 200 J. damages given by a jury upon a trial of 
a like treſpaſs ; becauſe an attaint lies upon a falſe 


verdict, but not upon an inquiſition of office, as this 


is; that this plaintiff was only a butcher, but Red/haw 

Serjeant Leigh tor plaintiff, in ſhewing cauſe, pro- 
duced an affidavit that plaintiff knew only the face of 
one of the jury, and that he had no acquaintance 


with him or any of the reſt of them. 


W1rMoT, chief juſtice—This is an inqueſt of 
office to inform the conſcience of the court, who, if 
they pleaſe, may themſelves aſſeſs the damages; but 


Jam of opinion we ought not to, interfere in this 


caſe, which differs widely from the caſe of ſtopping a 
waggon. This is an unlawful entry into a man's 
houſe, which is his caſtle—an invaſion upon his wife 


and family at peace and quietneſs therein, frightened 


and; ſurpriſed by theſe defendants ; who, under pre- 
tence of information received, and colour of legal 
authority, demand the keys of, and ſearch all the 
boxes and drawers in the houſe. —I cannot conceive 
what theſe cuſtom- officers mean by acting in this 


unjuſtifiable manner, after this matter has been ſo 
4, X 2 | often 
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often tried in We/tmin/ter-Hall ; they know the riſk 
they run by ſuch conduct, and muſt take the conſe- 


quence that may fall upon them by the verdict of a 


jury. The plaintiff being a butcher, or inferior per- 
ſon, makes no difference in the cafe. The ſuſpicion 
of having run goods in his houſe is a very injurious 
imputation upon him; and, though he is but a 
butcher, it 1s the ſame damage to him as if he was 
the greateſt merchant in London. The defendants 
have invaded the plaintiff 's houſe and property, and 
diſturbed his family; they continue to go on and act 
againſt the ſubje& in this illegal manner, and then 
come to this court and ſay, the damages are too large 
we pray you to reduce them. For my own part, I 
am clearly of opinion, that this 1s one of thoſe caſes 
wherein the court will not interpoſe. | 

Go p, J. — The entering the plaintiff 's houſe 
under colour of legal authority, aggravates the treſpaſs 
committed by the defendants ; and though they had 
a writ of aſſiſtance, \et as they had no conſtable with 
them, they would have been treſpaſſers, notwith- 
ſtanding they ſhould have found uncuſtomed goods 
in the plaintiff's houſe. See 12 Car. 2. c. 19. / 1. 4. 
- and 13 & 14 Car. 2. c. 11. 

A cauſe was tried before me at Pool (which is a 
town and county of itſelf) againſt a cuſtom officer 
and a conſtable, for entering the plaintiff's houſe to 
ſearch for run goods; and though they found ſuch 
goods in the houſe, yet becauſe the conſtable was 
not a conſtable of the town of Pool, but of the county 
of Dor ſet, they were treſpaſſers, and the jury gave the 
plaintiff 100 damages. 

Val ks, J.— The caſe muſt be very groſs, and the 
damages enormous, for the couit to interpoſe: here 
the defendants have acted under colour of legal au- 
thori y, and we have no line or meaſure to go by. I 
think the damages are not exceſſive, and have no de- 
lire to ſet the inquiſuion alide, Rule diſcharged. — 
ff. Alben 
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Abſent Bathurſh lord commiſſioner in ne. 
Bruce. v. Robinjon *. 

In all exciſe caſes the acts reſerve a privilege to 
officers to have one month's previous notice of the 
action, to plead the general iſſue, to give the ſpecial 
matter in evidence, and in caſe the plaintiffs do nor 
recover againſt them, trebie coſts taxed are allowed 
them. 28 C. 3. c. 37. / 23, Sc. 1 

Wilſon, an officer, had been in purſuit of Gan. 
ſmugglers, and had, after a violent ſtruggle with 
them, in which he had been ſeverely beaten, taken 


ſome run goods, but the ſmugglers themſelves had 


retired: in about five minutes after, Daniel, who had 
in truth no concern with the ſmugglers, or with any 
ſmuggled goods, paſſed by Wilſen, with tomething on 
his back, and being unknown to //ilſon. and inf- 
pected by him to be one of tine gang, was ordered by 
Wilſon to deliver what he was carrying: he anſwered 
that he had nothing to deliver, being only a fiſher- 
man; on which Wilſon aſſaulted and ſtruck him. 


Daniel therefore brought an action of treſpaſs. for 


this aſſault, and was nonſuited on the trial, for want 
of ſufficient previous notice: and, on motion to ſet 
aſide the nonſuit, on the ground that the aſſault 


could not be ſaid to have been committed in execu- 


tion of defendant's office, the court ſaid, The act 
was clearly intended to protect ſuch officers as, acting 
in the boni fide diſcharge of their duty, were inad- 


: vertently guilty of exceſſes beyond the ſtrict line of 


their duty. Here an affray had juſt taken piace with 
ſome ſmugglers: when the plaintiff patied by, under 
circumitances of ſuſpicion, he retuſed to ſtand ſearch; 

and though the detendant's conduct thereupon was 
perhaps too haſty, yet it manifeſtly appears that he 
acted in the ſappoled execution of his office, however 


illegally ; ; and that is ſufiicient to bring the ca e wich- 


in the protection of the ſtatute. vis refuted. 


1 3 Wilſon, pr. | 
Q 4 Where 
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Where a ſtatute confers certain privileges on offi. 
cers, who may be ſued for acts done in purſuance 
thereof, and a ſubſequent ſtatute impoſes new obli. 

ations on the old officers, the privileges of the former 
1 do not attach on them in reſpect of things 
done under the latter *. g 

Where in a joint action againſt an officer and ano- 
ther, the officer joins in the ſame defence, in a plea 
of juſtification, Mc. and the treſpaſs is laid jointly; 
the court cannot ſever it, and ſay one is guilty and 
one is not; for both put themſelves on the ſame 
terms 2. | | | 
It was formerly held, that trover for goods ſeized 
and carried to the king's warehouſe will not lie againſt 
an officer: and after condemnation neither trover 
nor treſpaſs lie “. 

And where in trover in the Common Pleas for tea 
and other goods ſeized, the plaintiff had inſerted in 
the declaration a great-coat, whip, &c, the court of 
Exchequer removed it into that court, on an affidavit 
that the tea ſeized was actually condemned, and that 
defendant had not ſeized the great-coat, c. but 

that they were only thrown in to give colour to his 
action there 5. | 5555 8 

But on the other hand, it has ſince been ſettled 
that trover lies for a wrongful ſeizure, as in Tinkler 
v. Pool, defendants being ſalt- officers, tortiouſly ſeized 
23 barrels of herrings. The plaintiff demanded reſto. 
ration; which being refuſed, the commiſſioners pro- 

ceeded to condemnation : there was no legal founda- 
tion for ſuch condemnation, and cited Bunb. 67 —8, 
860.-—By the court; the king had no property, ſo the 
goods were tortiouſly ſeized by the defendants, which 


* 


x 5 1 Rep. 16. Ss 7g | 

2 f Str, 509. 1 Saund, 28, 2 Cro. 27. 
_ 3 Bunb. 68. 80. 

4 Raym. 336. Carth. 335. Hardr. 194. 
5 Bunb. 309. Ts 85 
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was 2 converſion in them; and Bunb. 67. is not law. 
And it was held, that whenever the taking has been 
tortious, an actual converſion to the patty's own uſe 
is not neceſſary to maintain an action of trover.— 
Seizing wearing apparel and neceſſaries of paſſengers 
on board ſhips, not liable to duties, is tortious ;—and 
though they be lodged in the king's ſtores, and fo 
not converted to the ſeizer's uſe, yet trover lies for 
them *. - | 55 

A ſeizure was made of ſome ſnuff in September 1718, 
but no information filed; the defendant brought an 
action againſt the officer in Michaelmas Term e 
ing: on February 6th, following, Mr. Attorney gene- 
ral moved in the Exchequer, though there was no 
information then filed, that the defendant might ad- 
mit the ſeizure, or that the officer might be at liberty 
to re-ſeize, upon an affidavit that the goods were 
run, and that when the officer ſeized he had nobody 
with him to prove the ſeizure. After the motion 
they filed their information, and Mr. Ward came the 
next day, and ſhewed, for cauſe againſt it, that it was 
the officer's own fault to ſeize in ſuch a manner as 
not to be capable of proving it; but Here he might 
have had the evidence of the coachman who carried 
away the ſnuff, or of the people of the houſe where 
it was carried: and beſides, they had ſlept two terms, 
and filed no information. But notwithſtanding theſe 
reaſons, becauſe he would not admit the ſeizure, and 
upon the circumſtances of fraud, which ran high 
about this time, they ſtopped the action, Baron Price, 
totis viribus contra; but as to admitting the officer to 
re-ſeize, the court were divided. Tanner qui tam V. 
Allfriend *. | 

On an information of a ſeizure of brandy, and 
waggon and horſes, before two juſtices—It was held, 


7 5 Bur. 2657, 8. C. 3 Wilſon, 145. 2 Str, 943. 
Bunb. 3 | | 


that 
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10 that they had juriſdiction as to the brandy by ſtatute 10 
wy 6 G. 1. and ſo they would have as to the waggon by 
ij - and horſes, if they had been running goods from the 5 
1 water-ſide; but here the brandy was taken in at . 
190 Southwark to be carried to Alver/toke, and therefore ir 
bs. the officer who ſeized was ordered to ſhew cauſe in . 
135 the Exchequer, why there ſhould not be a writ of 8 
"al delivery for the waggon. Rex v. Hollingſby, 1723. q 
1 And where the juriſdiction of the court is in any 5 
1 reſpect limited, there trover will lie for goods which ji 
4 have been ſeized or condemned by ſuch court, for 
1 the purpoſe of trying whether ſuch court has exceed- 
15 ed its juriſdiction. As in the caſe of condemnations 1 
1 by the commiſſioners of exciſe, who, though under 8 
W's the ſtatutes of exciſe, are inveſted with the right Je 
14 of condemning exciſeable goods, yet the owner may 2 
4 nevertheleſs maintain an action of trover for them, = 
if he ſuppoſes them illegally condemned — But to p 

fapport this action, property in the plaintiff is eſſen- f. 

tially neceſſary: as where goods were condemned in ſt 

the Exchequer, and proclaimed as forfeited, it was tl 

adjudged that the property was thereby ſo altered tc 

that neither trover nor treſpaſs would lie againſt the 5 

ſeizer *. | 5 5 a 

| WEED == 

Sect. 3. Of Evidence. oa 

THE plaintiff cannot produce any evidence of the IM 0 

cauſe of action except ſuch as ſhall be expreſſed in 0 

the notice, or recover any verdict unleſs he prove h 

on the trial the ſervice of the notice; and in default h 

of ſuch evidence, the defendant is entitled to a ver- wy 

dict and coſts. 23 G. 3. c. 70. /. 32. —and 28 G. 3. n 
„„ 1 

In all caſes of treſpaſs, whereby, Qc. it is held that Jt 


Z Bunb. 130. 1 ; | 
2 Eſp. N. Pr. 543. Hardr. 478. 480. S. C. Raym. 336. 
9 | what- 


c | af 22 


[= 


- > (hh We <TD 
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whatſoever comes under this per quod muſt be 
proved, or the plaintiff cannot be entitled to a ver- 
dict; for this is the giſt of the action“. 9 

In an information for obſtructing an me officer 
in ſearching for prohibited goods under 10 G. 1. 
c. 10. J. 1, whereby a duty is laid on coffee, tea, 
Sc. the ſearch had been attempted to be made as 
directed by the ſtatute under a juſtice's warrant, 
which recited information having been given to the 
juſtice, of run goods, vis. . . . being lodged in 


ſuch a place; the warrant was produced, but the 


defendant's counſel objected that the information on 
which the warrant was granted ought likewiſe to be 
given in evidence; but Buller J. over- ruled the ob- 
jection. It was then objected to the proof of the oſſi- 
cer's appointment in purſuance of the ſtatute; for 
though in general it may be proof ſufficient of a 
perſon being an exciſe- officer, that he has acted as 
ſuch, without producing his appointment, yet the 
ſtatute by which theſe duties are laid does not give 
the management of them to the board of exciſe, but 
to the perſons appointed by the lords of the treaſury; 
and therefore it ought to be ſhewn, that they had 
allotted the management of theſe duties to the com- 
miſſioners of exciſe ; but this objection the judge: alſo 
over- ruled. Cock qui tam v. Priddle, at Taunton *, 
Upon an information againſt an officer of cuſtoms, 
for forging a bond, ſuppoſed to be given by a mer- 
chant to the king for his cuſtoms; a motion on be- 
half of the proſecutor was made to have the cuſtom- 
houfe book, in which the entries were made, brought 
into court to convict the defendant ; but it was de- 
nied— becauſe, theſe books are a private concern in 
which the profecutor has no intereſt, and therefore 
it would be in effect to compel the dcfendants to hex 


1 8 Mod. 472. 
og Eip. N. Pr. 418. 


duce 
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duce evidence againſt themſelves ; and the court never 
makes ſuch releaſe, but only of records and deeds of 


a public nature; (but acceſs was granted to books of 


army accounts, at the prayer of an officer's widow, 
1 Str. 304). | | | 
In caſes where the ſtatutes direct the ſpecial matter 
to be given in evidence upon a general iſſue pleaded, 
lord Holt ſaid, it is no true rule that where the de- 
fendant may plead the general iſſue and give the ſpe- 
cial matter in evidence, he ſhall not plead ſpecially: 
wherever you may plead matter in law, which avoids 
the cauſe of action, you may plead generally, and 
ive that matter in evidence; or you may plead it 
Pecially; and upon all general iſſues you may give 
ſpecial matter in evidence. If you give colour you 


may plead it, and give the releaſe in evidence. See 


Leyfield*s caſe in 10 Co. where in treſpaſs for goods 
the defendant confeſſed the taking, but ſaid he 
bought them in market-evert. | 
By the former practice of the Exchequer it was 
neceſſary for all officers of revenue, upon trial of any 
information of ſeizure, to give proof of the exact 
method and manner of making the ſeizure, with an 
account of the form of words uſed on the occaſion, 
notwithſtanding that the defendant did, on claiming 
the goods, acknowledge that a ſeizure of them had 
been made ; whereby the king and the officer were 
often defeated of their right, without entering into 
the merits of the cauſe—Therefore it is enacted, 
That on all trials of ſeizure whatſoever in the Exche- 
quer or elſewhere, the ſeizure, together with the form 
and methad of-making it, ſhall be taken to have been 
made by the perſon ſuing for the ſame, and to be done 
in the manner ſet forth in the information, without 
any evidence thereof; and all judges and juſtices are 


* 1 Raym. 705. 153. 252, 2 Str. 1130, 1210, Bl. 37. 40. 
1 Wilſ. 239, Bur. 2489. 
2 12 Mod. 376. 927. 


required 
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required to proceed to trial of the merits, without 
inquiring into the fact or manner of the ſeizure. 
9 C. 2. c. 35. J. 34+ 2 2 * | ; 90 5 o | ; 
Baron Parker, in giving judgment on an informa- 
tion for ſeizing tobacco-ſtalks under ſtatute 12 G. 1, 


c. 28. /. 13, ſaid that this act of 9 G. 2. c. 35, 


which had been relied on, only diſpenſed with the 


proof of ſeizure, and manner and form of making it; 
but that a proper ſeizure ought {till to be alledged, 
for the words are, that the ſeizure ſhall be taken to 
have been done, Sc. | 

And if any queſtion ariſe on the trial concerning 


the keeping of any office of exciſe, or any defendant's 


being an officer of exciſe, proof ſhall be given of the 
actual keeping ſuch office, before and at the time 
when the matter in queſtion ſhall have happened, 
without producing any particular perſon to prove the 
names of the commiſſioners to any commiſſion to be 
of their own hand-writing ; and ſuch proof ſhall be 
deemed legal evidence, unleſs other evidence ſhall 
appear to the contrary. 6'G. 1: c. 21. / 24. 

- Notwithſtanding this, great difficulties were made 
on trials for reſiſting or obſtructing officers in execu- 


tion of their duty, by requiring ſtrict proof of the 


commiſſioners deputations or other authorities of 


ſuch officers: It was therefore enacted, That if on 


trial relating to duties of exciſe, or ſalt or other du- 
ties, or to any ſeizure or penalties concerning the 
duties or collection thereof, or on trial of any in- 
dictment or action for any thing done in purſuance 
of the acts relative to thoſe duties, or of eee 
or indictment for reſiſting or obſtructing officers, or 


for reſcuing goods ſeized, any queſtion ariſe, whether 
he be an officer of his majeſty for any of thoſe duties, 
proof ſhall be admitted that ſuch perſon was reputed 


to be and had acted in, and in fact exerciſed ſuch 


1 Par. 105. 


office, 
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Salamon v. Gordon, and Henſhaw: v. Pleaſance, that 
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office, and at the times when the matters commenced, 
without producing the commiſſion whereby he was 
appointed and all judges and juſtices are required to 
admit this as legal evidence, unleſs the contrary be 
made Pee 11 G. 1. c. 30. J. 32. 26 C. z. 
6. 77+ J 12 

Proof of payment or compoſition of duties, or le- 
gal importation or condemnation of any goods, or 

the place whence brought, relative to the ſeizing of 

which any action is commenced, lies upon the 
claimer, and not upon the ſeizer. 12 G. 1. c. 28, 
fe 8. 23 C. 3. c. 70. % 35. 

It had been determined in the SI Pleas, before 
the paſſing of the firſt of theſe ſtatutes, in the caſes of 


the former acts, which laid the onus probandi that the 
goods had paid duty upon the claimant, extended 
only to proſecutions in the court of Exchequer, and 
not to actions of treſpaſs brought by ſuch claimants 
on account of the ſeizure; from whence it followed 
that the officers were obliged in ſuch actions to ſhew | 
that the goods were forfeited. This difficulty is how- | 
ever now removed, by force of the above clauſe *. 

The onus probandi of payment of duties lies on the 
claimer in all profecutions in the Exchequer ; but in 
actions of treſpaſs for taking the goods, the onus of 
proving non-payment lies on the defendant “. 

Upon Not guilty in treſpaſs, exciſe-oflicers exe- 


cuting a body warrant, iſlued by the commiſſioners, 


may give the ſpecial matter in evidence 3. 

A condemnation of goods by commiſſioners of ex- 
ciſe is not coneluſive evidence to a jury in an action 
of treſpaſs. 


en againſt commiſſioners of exciſe and their 


1 2 Wilf, Tut. 331. | 8 
* 2 Rik: Rep. 813.—1174. 
3 Ibid. 1254. : wel 


der 


/ 
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under officers for taking the money of plaintiff, by 
virtue of a warrant from the commiſſioners, ' upon a 


judgment given by them againſt him upon an infor- 


mation for erecting a new waſh-fat, and uſing it 
without notice, contrary to the ſtatute of 3 W. SM. 
c. 15. J. 1, for ordering the duty on low wines—and 
the money was taken for the forfeiture given by that 


ſtatute. On Not guilty pleaded, and trial at Nifi 


prius, before Holt, chief juſtice, in London, this in- 
formation, judgment and warrant, were offered in 
evidence.—It was objected; 1. That the copy of 


this conviction was no evidence, but that the original 


book of entry ought to be produced: but the chief 
juſtice allowed the copy in evidence. 


2. That it ought to be proved that the commiſſion- 


ers did give the judgment recited in the copy of the 
conviction :—which the chief juſtice denied ; becauſe 
it proved itſelf. | | 


3. That this judgment is not peremptory, for the 


plaintiff in this action is at liberty to diſprove the 
truth of the matter of fact upon which they grounded 
their judgment. „„ 

Sed per curiam— That was denied. Upon this 
diverſity, viz. that if the commiſſioners had inter- 
meddled with a thing which was not within their 
juriſdiction, then all is coram non judice, and that may 
be given in evidence upon this action; but it is 
otherwiſe if they are only miſtaken in their judg- 
ment in a matter within their cognizance, for that is 
not enquirable, otherwiſe than upon an appeal *. 


Sect. 4. of Tendering Amends, and Paying 
| Money into Court. l 


THE defendants may within one month after the 


notice already preſcribed by 23 G. 3. c. 70, tender 


* Holt. 288. Hardreſs, 478. 80. 1. Cro. Car. 395. 1 Vent. 
273. Carthew. 346. 6 
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amends to the plaintiff or his attorney, and if they be 
not accepted, he may plead ſuch tender in bar of any 
action, together with the plea of Not guilty, and any 
other plea with leave of the court; and if upon iſſue 
joined the jury ſhall find ſuch tender a ſufficient 
amends, they ſhall give a verdict for the defendant ; 
and in ſuch caſe, or if the plaintiff be nonſuited, or 
diſcontinue his action, or judgment be given for the 


defendant on demurrer, then the defendant is entitled 


to like coſts as if he had pleaded the general iflue only: 


and if upon iſſue ſo joined, the jury find that no 


amends or inſufficient amends were tendered, and 


find againſt the defendant in ſuch other plea, their 


verdict ſhall then be given for the plaintiff, and ſuch 
damages as they may think proper, together with 
colts of fuit. - 23 C. 3. b. JO . 31 

The plaintiff cannot produce any evidence of the 
cauſe of action except ſuch as ſhall be expreſſed in 
the notice, or recover any verdict unleſs he prove on 
the trial that ſuch notice was given—and in default of 


ſuch proof the defendant is entitled to a verdict and 


. | 

But if the defendant neglected to tender amends, 
he may, with leave of the court, pay ſuch money into 
court as he thinks fit before iſſue joined, and ſuch 
proceedings may be had thereon as in ſimilar caſes. 
＋. 33- | | 


The practice of paying money into court was in- 


troduced for the ſake of giving a party (who had 


never had it in his power to make a tender, or ne- 
glected to make one) an opportunity of ſatisfying the 
debt for which the action had been commenced, and 
likewiſe to deliver him from the neceſſity of proving 
the tender if he had made one. | | 


6. 3. e. 37. f. 26, 27 the ſame proviſion, but the words 
6 together with his colts of ſuit”? are omitted. See further under 
head of Coſts, : | 


Money 
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Money may be paid into court in all actions where 
the ſum demanded is a ſum certain or capable of be- 
ing aſcertained by mere computation, without leaving 


any ſort of diſcretion to be exerciſed by the jury: it 

is right and reaſonable to admit the defendant to pay 

the money into court, and have ſo much of the plain- 

tiff's demand ſtruck out of the declaration; and that if 

the plaintiff will not accept it, he ſhall proceed at his 
eri! 5 | 

x In ſome caſes, alſo, goods may. be brought into 


court: —as where trover is brought for a ſpecific chat- 
tel of an aſcertained quantity and quality, and un- 


attended with any circumſtances that can enhance 
the damages above the real value, but its real and 
aſcertained value muſt be the /ole meaſure of the da- 
mages, there the ſpecific thing demanded may be 
brought into court: where there is an uncertainty 
either as to the quantity or quality, or that there is 
any tort accompanying it, that may enhance the da- 
mages above the real value of the thing, and there is 
no rule whereby to mate the additional value, there 
it ſhall not be brought in“. | : | 
A tender and refuſal is as much as payment *: and 


where it is offered before the action brought, and 
acknowledged by plaintiff, he can never recover any 

_ elle > 33 GC | 
It has been held irregular to bring money into 


court as amends in actions for general damages 


but that if the plaintiff take it out of court, he waives 


that irregularity, and cannot afterwards have a verdict 
unleſs he recover more than the ſum brought in“. 
To remedy this inconvenience in favour of juſtices of 


3 Impey Prac. 
2 3 Burr. 1364. 
3 1 Vent. 167. 
4 Ibid. 252. 
1 Rep. 710. 
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2 = Frauds of Officers, Ss. [Paar J. 


which Mr. Tidd points out as the firſt ſtatute which 
allows money to be brought into court in actions for 
general damages *. It enaQs, That in eaſe ſuch juf. 
tice ſhall neglect to tender any amends, or ſhall have 
tendered inſufficient amends, before the actien tx 
brought, it ſhall be lawful for him, by leave of the 


court where ſuch action ſhall depend, at any time be- 


fore iſſue joined, to pay into court ſuch ſum of mo- 
ney as he ſhall ſee fit; whereupon ſueh proceedings, 
orders and judgments ſhall be had as in other actions 
where defendant is allowed to pay money inte court: 
and no evidence ſhall be permitted to be given by the 
plaintiff, on the trial of any cauſe of action, except 


ſuch as is contained in the previous notice. 


But it muſt appear that the action was for ſome- 
thing done in the execution of his duty; if not, the 


court will fix a time for him to plead. But if it ap- 


pear upon the produdtion of the notice of aQtion, it 
is ſuſhciens.*, 

The legiſlature purſued this precedent in favour of 
officers of exciſe by 23 G. 3. c. 70. .. 33. already 
ſtated, and the ſame privilege is granted to officers 
of the cuſtoms by 24 G. 3. c. 47. /. 35. 


The motion for leave to pay money into court 19 


a motion of courſe, and in other caſes ſhould regu- 


larly be made before plea pleaded ; but by the above 
ſtacute it is authoriſed after the plea, and the rule 
is conditional in the King's Bench on payment of 


eoſts; which, if not paid, the plaintiff muſt proceed, 


and cannot have an attachment *; but, in the Common 


Pleas, it is obligatory on the defendant to pay 


them *. 


Where the plaintiff's conduct appeared to be 7 


e 6.3414 
2 2 H. Black. 859. 2 Leach's Haw. P. C. C3. 
2 Str. 1220. 7 
Barnes, 283. Pr. Reg. 259. S. C. 2 | 
. prbfiive, 


* 
o 
5 


_ Cray. V.] Of Tendering Amends, Se. 2 


preſſive, the court, on motion, diſchar2ed ſo much of 


the rule as related to the payment of coſts*: and 


when the defendant, after action brought, and before 
declaration, has tendered the ſum, which he after- 
wards brings into court, and offered to pay the coſts 


up to that time, it ſeems but reaſonable that he ſhould 


not be liable to any further coſts *.. 

Bringing money into court is an acknowledgment 
of the plaintiff's right of action to that amount * 3 
but it does not preclude the defendant from taking 
any objection to the action beyond that ſum, though 
unleſs ſuch ſum were paid, ſuch objection would be 
a bar to the action !; but, beyond that ſum, it is no 
acknowledgment of the right of action; and if the 
plaintiff proceeds further, it is at his peril. 


This money ſo brought in, the plaintiff is entitled 
to receive at all events, on producing an office copy 
of the rule, whether he proceed in the action or not; 
and even though he be nonſuited, or a verdict paſs 
agdinſt him*: and it being an acknowledgment on 
record, the party can never recover it back again, 
3 it afterwards appear that he paid it in wrong- 
wm | 

The penalty of a penal ſtatute and coſts may be 
brought into court ?. This is the point which ren- 
ders this part of our ſubject peculiarly uſeful to per- 
ſons concerned in the exciſe ſtatutes. | * 

If the defendant pay money into court upon ſome 
counts only, and plaintiff takes it out, he is only en- 


titled to the coſts of thoſe counts. 


11 
2 Tidd, K. B. 415. 
3 5 Bur. 2640. 2 T. Rep 275. 
+1 S064 1 | 
5 2 Salk. 597. 2 Str. 1027. Ca. t. Hardw. 206. S. C. 
Pr. Reg. 250. Caſ. Pr. C. P. 36. S. C. Say. 196.2 Bur. 1121. 
* 2 T. Rep. 645. \ | 
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If plaintiff proceed to trial otherwiſe than for the 
non-payment of coſts, and do not prove more to be 
due to him than the ſum brought in, the plaintiff, on 
producing the rule *, ſhall be nonſuited, or have a 
verdict againſt bim, and pay coſts to the defendant 25 
for a tender and refuſal diſcharges coſts * : but if more 
appear to be due to him, he ſhall have a verdict for 
the ſurplus and coſts *:—and if on the trial a juror is 
withdrawn by conſent, the plaintiff is not entitled to 
coſts up to the time of paying money into court ; for 
the rule is, that wherever a juror is withdrawn, each 
party muſt pay his own coſts * ; and if the verdict be 
againſt the plaintiff, he is not entitled to coſts up to 
the time of paying the money into court * :—and 
where the plaintiff proceeds further, without going 
on to trial, he ſhall have his coſts to the time of pay- 
ing the money into court; and the defendant ſhall 
be allowed his ſubſequent coſts 7. 

If, after money is paid in, 5 plaintiff die, the 
court will refuſe to let the defendant take it out 
and if the defendant die, the court will not let he 
defendant's executor have it?: — but where the 
plaintiff having proceeded and recovered more than 
the ſum paid in, and then become bankrupt, the 
court ordered his. attorney s bill to be paid, and the 
balance to the aſſignees . 

A tender cannot be pleaded after imparlance; it 
does not bar the action, but only excuſes the penalty: 


LY 


1 5 Com. Dig. 206. 

2 4 T. Rep. 10. 1 T. Rep. 750, ſemb. cont. 

3 3 Bl, Com. 304. 1 Vent, 21. Eſp, N. Pr. 161. 
+ Ca. t. Hardw. 260. | 

5 3 T. Rep. 657. t T. Rep. 629. 

4 T. Rep. 10. 

7 : T. Rep. 629. 712. Say, 196, cont. 

Barnes, 181. 

9 Ibid. 279. 
10 Ibid. 145. 
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wherefore, in pleading it, the plea muſt ſhew that the 


_ defendant was always ready to pay or make fatiſ- 


faction, and conclude petit judicium de Yamnis * : and 
though the plaintiff has refuſed the tender, it cannot 


de pleaded in bar to the action, but in bar only of 


the damages, for the debtor ſhall nevertheleſs pay his 
debt. 

Wherever a defendant pleads a tender, he muſt 
always pay the money into court which he admits to 
be due, without which it is no plea, and the plaintiff 
may ſign judgment. 5 | | 

Money may be brought into court after the ex- 
piration of the time limited by the rules for plead- 
ing *. | 

Where the defendants did not tender amends be- 
fore action brought, but paid money into court, and 
the jury, by their verdict for the defendants, found 
that the money paid in was ſufficient damages; it 
was contended, that by not having firſt tendered 
amends, the defendants were to be conſidered as any 
other defendants who had paid money into the court. 
The court ſaid, that it ſeemed, on the true conſtrue- 
tion of the ſtatute, that where the exciſe officers were 


originally in the wrong (as was admitted here, by 
paying money into court), unleſs they tendered 


amends in time, namely, before the action was 
brought, they were not entitled to treble coſts; and 
as there was no tender of amends in this caſe, they 
ought not to have more than ſingle colts. But the 


court ſaid alſo, That though at all events the officers 


of exciſe had no right to treble coſts under this ſtatute 
without having tendered amends, yet, whether the 
tender of amends could give them that right, was a 
queſtion not involved in the prefent deciſion, and 


1 12 Rep. 84. 

2 1 Ld, Ray, 254. 

1 Str. 638. 

+ Imp. B. R. Crompt. B. R. 1 Ld. Ray, 398. 
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which it would be time enough to determine when 
it actually aroſe. 

A ſimilar queſtion was ſince agitated i in the Exche- 
quer, when that court, though they gave no deciſive 
opinion, intimated pretty ſtrongly their approbation 
of the conſtruction put upon the above ſtatute by the 
court of Common Pleas in the above decifion ?. 

On the ſame ground the deciſion of the Exchequer 

in Tye v. Saunders (31 G. 3.) in treſpaſs againſt an 
exciſe officer, the defendant pleaded the general iſſue 
of Not guilty, and paid money into court upon 23G. 2. 
c. 70. / 33; and afterwards, plaintiff not proceeding 
to trial in time, judgment was entered for the de- 
fendant as in caſe of a nonſuit ;—a rule was obtained 
to ſhew cauſe why the officer of the court ſhould not 
be directed to tax for the defendant. ſingle inſtead of 
treble coſts. 

Againſt the rule it was argued, that the object of 
the ſtatute, which was to prevent vexatious actions, 
would be entirely fruſtrated, if it were not conſtrued 


to extend to this caſe. Plaintiff here proceeded vexa- 


tiouſly in going on after payment of money into 
court, and then ſuffering judgment to be given againſt 
him as in caſe of a nonſuit. 

In fupport of the rule it was inſiſted, that the 
true conſtruction of the ſtatute was, that no action, 
which at irs commencement could be deemed vexa- 
tious, ſhould be proſecuted againſt any officer of 
exciſe, under the penalty, in caſe of failure therein, 
of treble coſts: if any vexation exiſts here, it 1s the 
officer's, who, by negleCting to tender amends. pre- 
vious to the commencement of the action, having 
received notice that it would be brought, compelled 
the plaintiff to ſue ; and the caſe of Collins and Mor- 
gan has determined the point. Þ 


: ; H. Black. Rep, 244. 
$ Hullock, 260. E | 47 
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Err, chief baron—What is to be tried after 
payment of money into court? The defendant in 
ſuch caſe would not be permitted to juſtify or con- 
trovert the original ground of action payment of 
money admits the injury pro tanto. The only re- 
maining queſtion, if plaintiff elect to proceed further, 
concerns the quantum of damages: and on that queſ- 
tion I do not fee why an exciſe officer ſhould be put 
in a different ſituation from that of any other de- 
fendant with reſpect to coſts. At preſent the inclina- 


tion of my opinion is in favour of the judgment of 


the court of Common Pleas, in the caſe cited. The 
other barons, all preſent, concurred ; and the court 
refuſed to make an order, | 

E. 32 G. 3. The plaintiff refuſing to pay the 
ſingle coſts, a ca. /a. iſſued, and he was taken in 
execution; which the court held regular, though it 
was contended that he had already been in cuſtody 


for the ſame duty, and, having been diſcharged, could 
not again be taken.—By the Court: After the grant- 


ing the order to review taxation, and ſtay proceed- 


ings, the effect of the former capias was ſuſpended; 


and as the ſingle coſts were not then taxed, there 
was no ground for detaining him then: but if the 
ſingle coſts had been taxed before his diſcharge, he 
ſhould have been detained till paying them; and 


then a, diſcharge would have prevented his being 
again taken | a 


* 1 Anflr, 38. 
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CHAP; VI. 


OF- MALICIOUS PROSECUTIONS. 


N addition to what has already been ſaid on this 

head, it may be uſeful to trace briefly the doctrines 

which have been adjudged in ſuch caſes, before we 
leave this part of our ſubject. 

An action for a malicious proſecution cannot be 
maintained till the proſecution is terminated, which, 
and in what manner terminated, muſt appear upon 
the declaration, otherwiſe the plaintiff might recover 
in the action, and be afterwards convicted on the 
proſecution “. | | 

The barely preferring an indictment has been 
formerly held to be a ſufficient ground for this 
action, as the defendant has thereby been expoſed, 
haraſſed, and put to expence ;—but as this doctrine 
ſeems to be little elſe than conſtituting every defend- 
ant the ſole judge of an indictment againſt himſelf, 
and the arbiter of his own innocence, before any 
court of judicature has pronounced an opinion upon 
it, the ſubſequent deciſions ſeem more conſonant to 
reaſon and juſtice, and have therefore ſuperſeded thoſe 
caſes: but where the jury throw out the indictment 
by ignoramus, there this action will lie, as well as 
where the defendant is acquitted on any defect in the 


13. 2 T. Rep. 225. 1 Doug. 215. 1 Str. 114. 
* Ero. Ja. 490. Salk. * DTS 


indictment j 
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inditment ” ; and it alſo lies as well for a malicious 

information as an indiAment *. | 
The ground muſt be a direct malice expreſs or 

implied, and want of probable cauſe of proſecution, 


that will juſtify this remedy 3. 


If a man be indicted for any crime that may injure 
his fame, or may endanger his life or liberty, and 
though neither of theſe may be effected, yet if he be 
put to expence alone in his defence“, he is entitled 
to this remedy, as well againſt the original proſecu- 
tor himſelf, as againſt any one who procures others 
to proſecute *. a 300 

The reaſons why this action lies, though the indict- 
ment be bad, or an ignoramus be found, if it hurt 
his fame, and is a ſcandal to him, is beeauſe the miſ- 
chief is effected, and an action lies for the ſlander ©: 
and ſo it is where it endangers his liberty, and he is 
actually impriſoned; but it has been held otherwiſe 


where it only concerns his property, for he cannot 
ſuffer in that in either of thoſe caſes ?. But this di- 


verſity between a malicious proſecution upon a good 
indictment and a bad one has been denied; and it is 
now held, that an action will lie as well for damages 
by expence, as by ſcandal or impriſonment, thoughthe 
indictment for it equally ſerves the purpoſes of malice 
and not of juſtice, and therefore may be brought by a 
huſband for the expence of defending his wife“. 

If an action be brought againſt ſeveral, and one 


T4 T. Rep. 247. | 

2 2 Show. 295. 4 & 5 M. c. 18. 2 Haw. P. C. 26. 

3 x1 Vent, 86. Car. 416. 5 Mod. 394. 405. 8 Mod. 25. 
4 FI : 95 | 

* 1 Ld. Ray, ilb. 185. 2 Str. 977. Eſp. N. Pr. 5 28. 
Onſl. N. Pr. 1 MT Mod. 148. 214. 5 Nod, 2 309. 4 
_ 5 1 Ld. Ray, 374. Stiles, ro. & ; 

© Str Gohte - 

7 Cro. Ja. 490. | 

Salk, 15. Str. 977. 6g1—2, 8 
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oaly be found guilty, it is ſufficient ; for there is a 
great difference between this aCtion on the caſe in the 
nature of a conſpiracy, and a writ of conſpiracy at 
common law ; for, in this caſe, the damage ſuſtained 
is the ground of the action N 

If the jury in an action againſt two defendants 
find both guilty, and give damages 1000 J. againſt 
one, and 50 J. againſt the other, the plaintiff may en- 
ter a noli proſ. againſt the latter, and take judgment 
againſt the other for the 1000 /.*. This doctrine was 


doctrine before held, that a jury cannot ſever their 
damages on a joint plea *; but the ſtudent will do 
well in examining this matter further, to ſearch 
1 Wilſ. 89.—1 Bur. 358.— Cowp. 611.—Doug. 169, 
—1 H. Black. 108.—4. T. Rep. 360, It may how. 
ever be uſeful to remark here, that in the caſe in 
Doug. it was held that a non pro/. could not be ſigned 
by one without all the others—but in Milſon, where 
the defendants had ſevered in pleading, it was held 
that the .plaintiff might enter a zo. proſe as to one, 
and proceed againſt the other ;—and in Bur. judg- 
ment by default was entered againſt one, the other 
could not nonſuit the plaintiff on the trial on iſſue 
joined by him, nor, if plaintiff neglected to proceed 
to trial, could he obtain judgment as in caſe of a 
nonſuit under 14 G. 2. c. 17. . 1. And non proſ. 
and execution were ſet aſide on a joint action, where 
the defendants ſevered in pleading: Buller J. ſaid, 
There was a great difference between a noli proſ. and 
judgment of non praſ.; for by the latter, plaintiff is 
put out of court as to all the defendants. 
The declaration is bad, if it ſtate only that the 
malicipus proſecution was without / cauſe; for it 


1 Carth. 416. 

2 2 Show, 469. 

3 8. C. Cath, 23» 

3; 41 Co. 5 Hob. 70. 


afterwards affirmed on writs of error 3, againſt the 
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might be with a probable cauſe, and in that caſe it 
could not be malicious, and this action would not 

then lie: 5 without any cauſe will do, or © without 
any juſt or probable cauſe”; but & without juſt caule” 


is not good. 


In general, in all theſe caſes, the plaintiff muſt 


ſhew malice in the defendant, and want of probable 


cauſe for the proſecution; and both muſt concur ?. . 
As where the plaintiff brought this action againſt the 
defendant for having ſeized fixty- one hogſheads of 
brandy on board his ſhip, which brandy was con- 
demned by the ſub-commiſſioners of exciſe, but their 
condemnation was reverſed by the commiſſioners of 
appeals: after a verdi& for the plaintiff, judgment 
was arreſted ; for the brandy having been condemned 
by the ſub- commiſſioners, ſhewed that there was ſome 


probable cauſe for the ſeizure, ſo that one ground of 
this action failed, viz. the want of a probable cauſe, 


and defendant had judgment“. 

But though this action may lie, yet it is not to be 
favoured ; and therefore, if the indictment be found 
by the grand jury, defendant ſhall nat be obliged to 
ſhew a probable cauſe, but it will lie on the plaintiff 
to prove expreſs malice ;z=eif he can, he ſhould, how- 
ever, give evidence of a probable cauſe, and proof of 
the evidence on the indictment is good for this pur- 
poſe : and where the fa& lies in the knowledge of 
the defendant himſelf, he muſt ſhew a probable cauſe, 
though the indiftment be found by the grand jury, 
or the plaintiff ſhall recover without proving expreſs. 
malice * Actual and expreſs malice need not be 
proved; but it is incumbent on defendant to, ſhew 


2 Show. 154. 1 T. Rep. 493. 2 T. Rep. 231. 
* Bull. N. . 14. ; 3 1 . 
3 N | 
+ Salk. 15. — Say. 2. Bull. N. Pr. 14.—1 Ld, Ray, 374. 
Eſp. N. Pr. 536. Onfl. N. Pr. 13. 5 1 
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probable cauſe for the proſecution— for without chat, 
the law will imply malice in the firſt proſecution *. 


The defendant's name upon the back of the bill 


of indictment is a ſufficient evidence, and the beſt, 
of the defendant's being ſworn to it; but it may be 
proved that he was a witneſs, without having the 
bill: but a perſon's name being indorſed on the bill 


is no evidence of his being the proſecutor “. | 
The plaintiff muſt produce and prove a copy of 


the acquittal on record : the ſubſtance of the evi- 
dence given on the indictment is alſo material, the 


charges of the acquittal, and the circumſtances 


which ſhew the proſecution was malicious and with- 


out probable cauſe; he may hkewiſe give in ev1- 
dence the circumſtances of the detendant, in order 
to increaſe the damages“. It is only neceſſary to 


prove the record where it was for felony, otherwiſe for 
miſdemeanour 4; but it is diſcretionary in the court 
to grant or with-hold ir and it is uſual to deny it 
where there has been any the leaſt probable ground 


to found ſuch a proſecution upon. 


A noli prof. will not be evidence to maintain this 
action, for that is no acquittal of the crime; unleſs 


the defendant had pleaded Not guilty, and the at- 
torney general had confelled it, that would ſupport 


the declaration“. 

He that gets off upon a non prof. does not get off 
at all upon the merits of the cauſe—and to maintain 
a conſpiracy it is neceſſary to lay and prove an ac-, 


quittal ; and therefore it is that a noli my. will not 


* Eſp, N. Pr. 337. 
iz Vent. 47. 

3s Onſl. N. Pr. 12. 

4 1 Black. Rep. 385. 


5 Carth, 421. 3 Black. Com. 125. Eſp, N. Pr. 534. 
# Salk, 21, Mod. Cal. 261, 2 ta 
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maintain the declaration; but if he plead Not guilty, 
and the attorney-general confeſs it, that will do *. 
When the action is for a malicious proſecution for 

fclony, the firſt part of the defence mult be to prove a. 
felony committed ; and if nobody were bye at the 
time of the ſuppoſed felony but the defendant or his 
wife, their oaths at the trial of the indictment may 
be given in evidence to prove the felony *. 

If the plaintiff prove malice, yet if the defendant 
ſhew a probable cauſe, he ſhall have a verdict ; and 
the judge, not the jury, is to determine whether he 


had a probable cauſe :' and therefore it was that the 


court ſet aſide a verdict for the plaintiff, it appearing 
from the Judge's report that there was probable cauſe; 
not as a verdict againſt evidence, but againſt law ?. 
It is to be noted, that if the plaintiff be ever fo 
innocent, yet if there appear a probable cauſe for the 


_ proſecution, this action will not lie. 


In a ſecond action for a malicious proſecution, the.. - 
court will ſtay proceedings until the coſts of the 
firſt be paid. In two, caſes of this nature, read by 
Mr. J. Buller, from the maſter's note-book, it ap- 
peared that this rule had been made, viz. 

Moulton qui tam v. Bingham, Hil. 17 G. 3. 
B. R. — Cowper moved that proceedings in the 
ſecond action might be ſtayed till the coſts 
(129 J.) taxed in a former action on the ſtatute of 


bribery, between the ſame parties, in which action 


the plaintiff was nonſuited, ſhould be paid. The 
plaintiff's attorney would neither pay the coſts, nor 
diſcover the plaintiff *s place of reſidence. Harding 
ſhewed cauſe on an affidavit, which denied that the 
plaintiff's attorney refuſed to pay the coſts, and ſaying 
he was ready to pay the ſame. — Per curiam: Upon 


2 Salk. 21. 6 Mod. 261 : 
2 6 Mod, 216. | | 4 
3 1 Will, 233. 4 Bur. 1971. | | 
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yment of the coſts taxed on the nonſuit within a 
week, let the rule be diſcharged; in defaält rolf, 
let it be made abſolute. 

Baldwin v. Richards and another, Hi. 19 2 3. 
B. R. — Couper ſhewed cauſe why the proceedings 
in this action ſhould not be ſtayed till the plaintiff 
had paid the coſts taxed on a judgment as in caſe 
of a nonſuit, and the coſts taxed on the rule to 
ſhew cauſe why judgment as in caſe of a nonſuit 
ſhould not be entered for not going on to trial 
in the former action. He obſerved, that the preſent 
action, which was for a malicious proſecution, was 
for the ſame cauſe of action as the former, and ſaid 
that ſuch motions had often been denied. Wallace, 


ſolicitor-general, for the rule, admitted that ſuch mo- 


tions had generally been denied; but ſaid that the 
plaintiff, in this caſe, had brought a writ of error to 
the judgment which had been nonpros'd, which ſhew- 
ed vexation. Lord Mansfield ſaid, that if the plain- 
tiff had paid the coſts on the rule being ſerved, the 
_ defendant ſhould have paid the coſts of this applica- 
tion; and aſked whether the party was ready to pay 
the coſts now? To which no anſwer being returned, 
the court made the rule abſolute *. 

And it has ſince been held at Nif Prius, that a 
judge's order to ſtay proceedings in the firſt ſuit on 
payment of eoſts, and proof of ſuch payment, is not 
ſufficient evidence that the firſt ſuit is at an end. 

Kirk v. French. Hil. 34 G. 3. B. R.— This was 
an action of malicious proſecution againſt the defend- 
ant, for maliciouſly arreſting and holding the plaintiff 
to bail in 800/. in an action of trover, when the 
defendant had no cauſe of action. 

The declaration contained the uſualaverment © that 
the former action was determined and at an end.“ 

To prove this, the counſel for the plaintiff pro- 
duced a judge's order to the following effect —— 


1 2 T. Rep. 511, 
2 | French 


Er 


wW Eah , 


poles I Of pum 


MY. 
= 


— => 


Car. VI.] Of Malidou: Proſecutichs, 258 


French] It is ordered by the conſent of both par- 
v. ties, that, upon payment of coſts, to be taxed 


Kirk. by. the maſter, all further proceedings in 


this cauſe thall be ſtayed, c. &&c. 


And they then were proceeding to prove by a 
witneſs the payment of theſe coſts, as taxed by the 
maſter in that action; contending, that as the pro- 
ceedings were under the judge's order to be ſtayed 


on payment of the coſts, that proof of the payment 


of the coſts was a proof of the ſtay of proceedings, 
and that the ſuit was at an end. . 

Mingay, for the defendant, inſiſted, that this proof 
was inſufficient ; that it was ſubſtituting deduction 
for poſitive fact: that the ſuit ſhould be ſhewn to 
be at an end, by producing a judgment of non proſe 
or ſome poſitive evidence of that fort. _ 1 

Erſtine ſaid, that there were no proceedings on 


the roll, and therefore they could produce no judg- 


ment of non proſ.: that the judge's order was at firſt 
conditional, to ſtay the proceedings on payment of 
coſts; but that when the coſts were paid, it then be- 
came abſolute, and the ſuit completely at an end. | 
Lord Kenyon ſaid, that the inclination of his mind 
was, that the evidence was inſufficient, as the evi- 
dence offered did not ſeem to be the beit the nature 


df the caſe admitted of. But from ſome circumſtances 


which appetred in the cafe, he recommended it to 
both parties to withdraw a juror. — To which inti- 
mation they agreed *. 


! Eſp. N. Pr. 79. 
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CHAP. VII. 
OF REMEDIES AGAINST OFFENDERS. 


Sect. I. 5. ummary Proceedings ordained for hear- 
ing and determining Cafes of Exciſe, ſhewing 
the Powers of the Magiſtrates and Commiſſion- 


ers in Conviction and Mitigation. 


UR Conſtitution has divided its legal proceed- 
ings in criminal caſes into two kinds, ſummary 
and regular; the former, which more properly re- 
lates to the ſubject now before us, are thoſe directed 
by ſeveral acts of parliament (for the common law is 
a ſtranger to them, unleſs in the caſe of contempts) for 
the conviction of offenders and inflicting certain pe. 
nalties created by thoſe acts. In theſe there is no 
intervention of a jury, but the party accuſed is ac- 
quitted or condemned by the ſuffrage of ſuch perſon 
only as the {ſtatute has appointed to be his judge: 
an inſtitution deſigned profeſſedly for the greater 
eaſe of the ſubject, by doing him ſpeedy juſtice, and 
by not haraſſing the frecholders with frequent and 
troubleſome attendances to try every minute offence. 
Of this ſummary nature are all trials of offences and 
frauds contrary to the laws of exciſe and other 
branches of the revenue; which are to be enquired 
into and determined by the commiſſioners of the 
reſpective departments, or by juſtices of the peace in 
the country; oflicers who are all of them — | 
an 
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and removable at the diſcretion of the crown. And 
though ſuch convictions are abſolutely neceſſary for 
the due collection of the public money, and are a 
ſpecies of mercy to the delinquents, who would bg 
ruined by the expence and delay of frequent proſe» 
cutions by action or indictment; and though ſuch 
has uſually been the conduct of the commiſſioners as 
ſeldom, if ever, to afford juſt grounds to complain of 
oppreſſion, yet when we confider the various and al- 
moſt innumerable branches of the revenue,which may 
be, in their turns, the ſubjeRs of fraud, or at leaſt com- 
plaints of fraud, and of courſe the objects of this ſum- 
mary and arbitrary juriſdiction, we ſhall find that the 
power of theſe officers of the crown over the property of 
the people is increaſed to a very formidable height“. 
The powers given to juſtices by the exciſe ſtatutes 
are generally expreſſed as given to juſtices of the 
county or diviſion. ' Several corporations have ex- 
cluſive juriſdictions, in which the juſtices of the coun- 
ty cannot interfere ; as London, Canterbury, Sc. It 
may therefore be taken as a rule, that ſuch cities or 
towns as have ſheriffs diſtinct from the county-ſhe- - 
riff are counties of themſelves; here the juſtices 
have no juriſdiction: but where they have no ſheriffs 
of their own, but are under the juriſdiction of the 
ſheriff of the county, there. the juſtices may exerciſe 
their authority. This is the caſe alſo where ſome part 
of a city belongs to the county; as St. Martin's le 
Grand in London, the Caftle of York in Tor-, and 
that of Exeter in Exeter—here the magiſtrates of the 
county enter, and may hear and determine offences 
againſt the laws of exciſe committed there *. 
Since the ſtatutes of 12 Car. 2. c. 23. c. 24. for 
eltabliſhing the hereditary exciſe, the juſtices of the 


1 Shaw's Juſt. 324. 
2 4 Bl. Com. 281. 
Ellis's Exciſe, 12. 
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peace have acquired two capacities of diſtinct natures, 
or may be ſaid to have become magiſtrates with two 
diſtin& juriſdictions; the one original, which em- 
braces the whole of their former judicial authorit 
as guardians of the public morals and the public 
peace; and the other collateral, which veſts in them 
the power of hearing and determining offences 
againſt the laws of exciſe: and ſo conſiderably has 
this authority been increaſed of late years, and ſo 
fully ſatisfied have both the legiſlature and the com- 
miſſioners acknowledged themſelves to have been 
with the equity and integrity of the juſtices in the 
eountry in all their determinations on this ſubject, 
that it has become almoſt an invariable practice to 
veſt in them powers co-equal with the commiſſion. 
ers, who, though frequently applied to by them for 
information or advice in difficult caſes, always decline 
interfering, and chooſe to follow the legiſlature in 
that entire confidence the juſtices have ſo well de. 
ſerved: ſo that we find throughout the country a 
commiſſioner of exciſe in every juſtice of peace. 
But although theſe two diſtin& capacities centre in 
one perſon, yet they remain as diſtinC as if they 
were veſted in two different perſons 

Where the next. juſtices are empowered, they and 
no other ought to proceed to act; but where a ſtatute 
only directs that the juſtices near ſhall act, this word 
is not deemed reſtrictive, but only directory; and 
any juſtices, although not the next juſtices, may pro- 
ceed *. But this is not to be underſtood to give 
power to juſtices reſiding near any town corporate, 
to have any authority to hear and decide of facts 
committed within it *; they having their own pe- 
euliar magiſtrates and franchiſes eſtabliſhed and in- 


* Ellis's Exciſe, 5. 
2 1 Shaw, Juſt. 321, 
* 5 Str i 
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alienably confirmed to. them, either by charter, by 
ſtatute, or by preſcription. 

It is not neceſſary that the information ſhould be 
in writing; but if it be verbal, the juſtices ought to 
make a record of it, of the time and place when and 

where exhibited, to be expreſſed in the preſent and 
not in the time paſt: but to ſave the juſtices that 
trouble, it is uſual for the informer to prepare his 
information in writing; and by way of preface 
thereto, to make a memorandum of the time and 
place of the laying ſuch information, leaving blanks for 
the names of the juſtices, anu the date and place; 
and when theſe are filled up by the direction of the 
juſtices, it becomes their record. The mentioning the 
place ſhews that the information was laid in the 
proper county; and therefore, though it may happen 
that, for laying the information, the proſecutor may 
be obliged to attend one juſtice in one town, and 
another in another, it muſt not be mentioned that 
the information was laid at both towns, for that 
would be abſurd; but in ſuch caſes it is uſual to ex- 
preſs that the information i is laid at the town where 
the hearing is intended to be. And the entry may 
be made at. a convenient time after the judgment 
given, which, if it agree with ſuch ſhort minutes as 
may be taken at the time, will be as abthentic as if 
entered at the inſtant. | 
The proceedings. of theſe ſummary e it 
muſt be owned, is extremely ſpeedy: though the 
courts of common law have thrown one check upon 
them, by making it neceſſary to ſummon the party 
accuſed before he is condemned. This is now held an 
indiſpenſable requiſite * ; and if the juſtices proceed 
without it, it is a miſdemeanour, for which an infor- 
mation will lie againft them * : though the juſtices 


1 Salk. 181. Stra. 678. 2 Ld. Ray, 1406.—6. 
2 Stra. 261. 6 | 
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* 


long ſtruggled the point, forgetting that rule of na- 
tural reaſon, expreſſed by Seneca, 5 


Qui ſtatuit aliquid, parte inaudita altera, 
Aguum licet ſtatuerit, haud æquus fuit : 


a rule to which all municipal laws, that are founded 


on the principles of juſtice, have ſtrictly conformed; 
the Roman law requiring a citation at the leaſt, and 
our common law never ſuffering any fact, either civil 
or criminal, to be tried, till it has previouſſy com- 
pelled an appearance by the party concerned. 


The commiſſioners of appeals, chief commiſſioners, 


juſtices and ſub-· commiſſioners, upon any complaint 
or information, are to ſummon the accuſed; and 
upon his appearance, or contempt, to proceed to ex- 
amination of the fact; and, upon due proof, either 
by his voluntary confeſſion, or by oath of one or more 


witneſſes (which oath they or any two of them are au- 


thoriſed to adminiſter), to give judgment or ſentence, 
and to iſſue warrants under their hands for levying the 
penalties upon the goodsof the offender *, and to cauſe 
ſale to be made thereof it not redeemed in 14 days, 
rendering to the party any overplus; and for want 
of ſufficient diſtreſs, to impriſon the offender till 
ſatisfaction be made. 12 Car. 2. c. 24. . 45. 
The ſummons muſt not bear date on an earlier day 
than the information —if it does, it is fatal to the 
conviction *: and ſo it is if the ſummons bear date 
on the day of the week and month which do not 
correſpond ; as Tueſday the 17th, when Friday was 
the 17th*. The day and place for appearance ſho 
be ſpecified, and a week's notice * to appear; for the 


jp | 
3 4 Bl. Com. 283. 
A 4 2 Lit Ray, 1546. 
Z Salk. 181. 
42 Bur. 679. 


being 


uld 


= 
v3 


Chap. VI. ] Of Summary Proceedings, 1 261 


being made to appear immediately on receipt of the 


ſummons,. has been adjudged to be unreaſonable *. 


But the defendant's appearance cures all defects in 
the ſummons, and ſupplies the total want of one, 


and cures alſo the irregularity of not wy the evi- 
- dence in his preſence *. 


And every ſummons for the appearance of the of- 
ſender, left at his uſual place of reſidence, with his 
wife, child or menial ſervant, is a ſufficient ſummons, 


and as legal notice as if delivered i into his own hands: 
and in like manner (except where any particular 


proviſions may be made in any ſtatute for ſummon- 
ing offenders, or for condemning ſeizures from per- 
ſons unknown), the leaving fuch ſummons at the 
houſe, workhouſe, warehouſe, ſhop, cellar, vault. or 
uſual reſidence of, and directed to ſuch perſon by his 
right or aſſumed name, is as legal and ſufhcient fum- 
mons, as if perſonally delivered and in his proper 
name. 32 G. 2. c. 17. J. 1. / 2. 

The party, ſaid Lord Holt, ought to be ſummoned, 
of common right, and it would be well to ſhew that 
he was ſummoned, and appeared, or did not appear, 
or could not be found to be ſummoned ; and where 
an act of parliament orders the offender to be con- 
victed, that muſt be intended after ſummons, that 
he may have an opportunity of making his defence: 
and this ſummary juriſdiction ought to. be held 


ſtrictly to form, wherein every thing ſhould appear 


regular; alſo the juſtices ought to make *a memo- 
randum, that on ſuch a day complaint had been 
made, that thereupon a ſummons iſſued returnable 
on ſuch a day, and that the party did or would not 
appear, c. It is unlawful and abominable to con- 


7 Boſc, Convic. 57. Salk. 383. Str, 261. 44. 2 Bur. 697. 
3 Bur. 1785. 

2 1 T. Rep. 320. 1 M. & M. c. 24. 16. 12 & 13 W. z. c. 11. 
h 17. Exciſe Book, fo, 26. | 
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vict a man behind his back, unheard'* ; and infor. 
mation lies 'againſt any juſtice for proceeding with. 


out a previous ſummons *: but appearance aids the 


want of ſummons, and any defect as to ſummons or 
times. 

The commiſſioners and jullices of the peace, upon 
any information before them, for any offence againſt 
the exciſe laws, may alſo ſummon any perſon to ap- 
pear before them, to give evidence thereon for the 
diſcovery of the truth; and on their negled to ap- 
pear, or refuſal to give evidence, they are to forfeit 
10 1.57 & 8 W. 3. c. 30. . 24. | 

So tender are the coutts of the right Aminiſtration 
of juſtice, that they will quaſh/a conviction, if a wit- 
neſs be not ſworn, and examined, in the defendant's 
preſence; and it is not even ſufficient that the de- 
Poſition of the witneſs be afterwards read over in 


his preſence *. But the defendant ſhould be called 


to plead to the charge, before any evidence inſup- 
port of it is given; yet if the evidence be given 
firſt, though not in his preſence, and he confeſs the 
offence, the irregularity 1s/'cured *. But as to this 
point, and as to its appearing upon the record of 
conviction, it is now held to be ſufficient, if it ap- 


pears, from what is ſtated, that he was preſent at the 


time: as, where it was ſtated that the defendant ap- 
peared, pleaded Not guilty, and then the evidence 
was gong into, the court will preſume that he was 


preſent at the time“; and it muſt be ſuppoſed hat 


my that paſſed was at one 1 the ſame time“, 


aa 


= Holt; 157. 
2 1 Str. 6;8, 
3 Salk. 383. | ; 
* 1 T. Rep. 125: 
S ? Thad, 320. 
9 3 Bur. 1785. 
7 Loup. 241.7 Poſe, on Comitipns, 6: 
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The evidence muſt be of a fact prior to or exiſt- 
ing at the time of the information, and not of a ſub- 
ſequent fact, and muſt prove the fact to have been 
committed where laid. e TTY 

In trials of ſeizures, the juſtices ſhall proceed to 
the merits of the caſe, without enquiring into thg 
form. or manner of the ſeizure. 9 G. 2. c. 35- 


If the defendant confeſs, it is not neceſſary to ex- 
amine evidence, or to ſtate any upon the conviction; 


and the juſtice may in ſuch caſe proceed to convic- 


tion, though the ſtatute on which the information is 
exhibited ſays nothing of confeſſion, but only directs 
him to convict on the oath of witneſfes 3. | 
Under an authority to hear and determine an of. 
fence, a man cannot be convicted, except an infor- 
mation has been laid againſt him for ſuch offence, 


Which muſt be ſet forth in the conviction, and cannot 


be ſupported but by evidence of facts prior to the in- 
formation *; as in Rex v. Fuller, 11 W. 3. where in- 
formation was laid on 30 March 1699, before two 
juſtices, aecording to the directions of Stat. 12 Car. 2. 
c. 23. J 31, that the defendant kept two concealed 
waſhbacks, contrary to Stat. 8 & 9 W. 3. c. 19.— 
Upon which two juſtices iſſued their ſummons for 


the defendant to appear before them on 3d of April 


following. At which day, upon his appearance, and 
oath being made, that the defendant modo habet et 


cuſtodit eadem duo privata ſeu concelata vaſa, anglice, 
waſhbacks, they adjudged that he ſhould forfeit £0 J. 
for each waſhback. 


The conviction having been contrived fraudulently 
to avoid conviction by a later act, by which the pe- 
nalty was increaſed to 100 J. the attorney-general 


1 Ld. Ray, 509. 5 


2 ow Convic. 62. | 
# S, C. 12 Mod, 309, 
834 (Trevor) 
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(Trevor) cauſed the conviction to be removed by 
certiorari into K. B. and moved to quaſh it, becauſe 
the information was given on A March; and the 
oath of the witneſs on 3d April, upon which the 
conviction was grounded, is, quod mods habet, Mc. 
which muſt be underſtood of the time of the con- 
vidion, which is a different offence from that of 
which the information was given ; becauſe, though 
he had concealed veſſels. on the 3d of April, it may 
be that he had not any the zoth March, when the 
information was given; and therefore, the evidence 
on which the conviction was made not being con- 
formable to the information, there is e a convie- 
tion without an information. 

Serjeant Levinz—1. the words of the oath are, 

quod modo habet eadem dus, Ic. which proves that he 
had them at the time of the information.—2. The 
juſtices may proceed without complaint or informa- 
tion.—3. If complaint be wee they _ pro- 
ceed upon it inftanter. 

But Holt, Ch. J.— 1. The ride is of a fact ſub- 
ſequent to the information; and though the eadem may 
be evidence that he had them at the time of the infor- f 
mation, yet convictions ought to be certain, and not 1 
taken upon collection. — 2. There ought to be infor- 
mation or complaint.—3. Though a conviction upon l 
an information inſtanter may be good, yet it ought { 
then to be declared to be madefo, and not be ground- 
ed, as here, upon an information which is not proved, 4 
the evidence being of a fact ſubſequent to it; but if | 
it had been of a precedent fact, it had been good. 
The conviction was therefore quaſhed *, f 

All proceedings and informations before com- 
iniflioners or Jars mult be entered in Engliſh, by 
. 1. c. 21 /. 23 


In ſeveral caſes in the exciſe, the commiſſioners 


* 1 Ld, Ray, 50g. have 


78 


e 
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have an authority, co- equal with the magiſtrates, to 
hear and determine offences, or rather ſeizures of 
goods, within their limits of juriſdiction. | 
Seizures of brandy, ſpirits, and ſweets (ex 
where the ſeizure is made for unlawful .exportation, 
and the.. whole quantity ſeized exceeds 63 gallons), 
may be heard and determined in a ſummary way, if 
it happen within the limits of the, chief office of 
exciſe in London, by the commiſſioners, or any three 
of them (1 G. 2. fl. 2. c. 16. / 4); and if elſe- 
where, then by two juſtices reſiding near the place 
where made; who are authorifed to caule the perſons, 


in whoſe cuſtody ſuch goods ſhall be found,. to be 


ſummoned to appear before them, and, upon appear- 


ance, or default, to examine into the cauſe of ſetzure, 


and to proceed to give judgment for the condemna- 
tion, as on due examination ſhall be forfeited by the 
laws of exciſe, with their caſks or veſſels, and to iſſue 
warrants for ſale; and their judgments are final, and 
not liable to appeal or removal by certiorari. 6 6. I, 
c. 21. /. 20. 

And if no perſon, in 20 days after ſuch ſeizure, 
ſhall appear to the officer ſeizing, to claim them, if 


within the limits of the chief office, the officer ſeiz- 


ing may, at the expiration of that time, cauſe notice 
in writing, ſigned by the ſolicitor for the exciſe, to 
be affixed at the Royal Exchange, ſignifying a time 
when the commiſſioners will proceed to hearing and 
condemnation: —and if elſewhere, then to cauſe 
public notice to be given at the next market-town 
on the next market-day after the 20 days of the day 
and place when the juſtices will proceed to hearing 
and condemnation ; who are empowered to examine 
into the cauſe of ſeizure, and to give judgment for 
condemnation of goods as appear to them on exami- 
nation to be forfeited ;—and their judgment ſhall be 


as Sad as if the perſon i in whoſe cuſtody the goods - 
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were found had been ſummoned—and ſhall not be 


Hable to appeal or removal. / 21. 


By ſtatutes 8 Ann. c. 7. ſ. 7, and c. 13. , 16. if 
any ſort of goods liable 05 duties ſhould be unſhipped, 


Fick intent to be laid on land, the duties not being 


firſt paid, or if any prohibited goods be imported, 


or any tobacco or other foreign goods ſpecified in 
any certificate, whereon any drawback is to be made, 


ſhould, when ſhipped for exportation, be landed 
again (except as therein excepted), the veſſels, boats, 
cattle and carriages uſed therein mould be forfeited. 
But theſe acts had not the effect propoſed ; for, the 
keeping the horſes ſeized to the time of condemna- 
tion in the Exchequer, and the charges of condemna- 
tion being very great, 'the officers were diſcouraged 
from making ſeizures, and the ſmugglers encouraged 
in their illegal practices. Therefore the lepiſlature 
afterwards interpoſed in 1722, and enacted, That all 
fuch ſeizures of veſſels or boats of 15 tons or under 
burthen, and of ſuch cattle arid carriages, and alſo all 


| ſeizures of brandy, rum, and ſtrong waters, &c. may 


be examined into and adjudged by two juſtices of 


the peace reſiding near the place of ſeizure (accord- 


ing to the directions of 6 G. 1. c. 21. . 20.)—and 
their judgment ſhall be final, and not removable by 
certiorari. 8 G. 1. c. 18. % 16. 


Ihe juſtices in London or We eminſter have the ſame. 


powers in ſummoning, examining, proceeding, hear- 
mg, adjudging and determining ſuch ſeizures within 
thoſe cities, as any two juſtices of any other county 
pr place. 8 G. 1. e. 18. ½ 17. 

This act was in force two years, and was after- 
wards continued by ſeveral ſtatutes, and finally, by 

33 C. 2. c. 16. till 1767. 

Note. — Where authority is given to two juſtices of 
ona to do any act, the ſeſſions may do it in all 
caſes, 
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caſes, except when dx pe, : is directed to the 
ellen h tÞ 0 5 | 
If the two juſtices before whom any fach ning 
tion 1s exhibited; upon hearing the evidence, ſhould 
happen to differ in their judgment, and if one be for 
convicting.”and'the other for acquitting, they cannot 
have recourſe to the opinion of a third juſtice to join 
them; becauſe the record muſt preciſely ſtate the 
fact of exhibiting the information before the, two 
only who began upon the buſineſs, heard the com. 
plaint, and iſſued the ſummons; and if any other 
take upon him to join them, he would then be judg- 
ing of a matter not before him : but in ſuch caſe, the 
1 may enter a noli proſequi as to that informa- 
tion, ſaving to himſelf a right of exhibiting another 
for the ſame offence :—the two juſtices are then to 
make a record of this proceeding, and that informa- 
tion will be. diſcharged: and if the three months are 
not expired, he may exhibit a freſh information be- 
fore the ſame two juſtices and one other, or before 
two or three others, as he thinks fit * ;—and accord- 


ing as the act gives the power of reference to one, 


two, three or more. A 
In order to facilitate the examination and deter- 
mination of complaints and informations at the chief 
exciſe office, the power of hearing and determining 
them is given to any three commiſſioners ;—and it is 
ſutficient that the record of proceedings ſtate that 
the complaint or information was made and exhi- 
bited to and before three commiſſioners for the time 
being; and their adjudication ſhall be valid, and of 
the lame force as if it had been made by all the 
commiſſioners, or the majority of them for the time 
being : and may be executed by warrant under the 
hands and ſeals of any three commiſſioners, me 7 


2 Ld. Ray, 426. 
? Ellis's Exciſe, 8, 


they 


= 
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they happen to be the ſame who made the adjudi- 
cation, or were commiſſioners at the time it was 
made; provided they be commiſſioners at the time 
of their ſetting their hands and ſeals to ſuch warrant. 
1 G. 2. A. 1. C. 16. . 4. 5. 1 tt A 1 

This proviſion relates to all complaints and infor. 
mations ariſing within the limits of the chief office 
in London: any two or more juſtices of the peace 
reſiding near the place where an offence is commit- 
ted have the like power in any other part of England, 
and formerly met for the purpoſe once a month, or 


Under this local reſtriction many offenders evaded 


puniſhment, by removing out of the juriſdiction of 
the place, after committing an offence ; to remedy 
which a general proviſion was inſerted in 18 G. 2. 
c. 26. /. 13, giving the cognizance of the matter to 
any commiſſioners of cuſtoms, -or' juſtices, within 
whoſe juriſdiction any ſuch offender ſhall be found; 
with power of commitment to the county gaol, in de- 
fault of ſufficient, diſtreſs for the penalty they ſhould 
award: which was extended to the exciſe by 5 G. z. 
c. 43. /. 26; and the warrant may be indorſed, 
23 G. 2. c. 26. . lt, n 
And if the warrant upon a commitment in execu- 
tion (called a body warrant) be iſſued by three com- 
miſſioners, or by any juſtices, then any three com. 
miſſioners, or juſtices, where the offender ſhall eſcape 
to, are required, on proof upon oath of the hand- 
. writing of the commiſſioners or juſtices granting the 
warrant, to indorſe their own names ; which ſhall be 
ſufficient authority to the perſons bringing the war- 
rant, and to all to whom it may be directed, to exe- 
cute it in ſuch other county, city or place, out of 


the juriſdiction of the original granters of the war- 


tant, and to carry the offender before thoſe who in- 


15 Car. 2. c. 11. f. 24, FI 
| Ze” „ iel 
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dorſed it, or ſome other juſtice of that place, who are 
empowered, by indorſement thereon, to commit the 


offender: to the common gaol or houſe of correction, 
wherethe warrant is executed, there to remain till duly 


delivered. —And'no action of treſpaſs, falſe impriſon- 


ment, information or indictment, ſhall lie againſt 
them for ſuch indorſement. But the offender is at 
liberty to ſue the original granters of the warrant 
for any wrong. 32 G. 3. c. 10. l. 4. 
Dr. Burn thinks that it may be ſafe, if not neceſ- 
ſary, that the juſtices warrant ſnould be under their 
hands and feals; and Mr. Williams recommends it as 


cuſtomary : — but as the act does not direct their 


ſeal to be uſed, it cannot be fatal if omitted. 


An authority to commit need not appear in a 


warrant of commitment. In the caſe of Elderton 
and others this is laid down by Holt, Ch. J. and 


is afterwards recogniſed in' Rex v. Talbot, Mich. 


4 G. 2. where the following ſenſible diſtinction was 
taken: In a conviction, an authority to convict muſt 
appear, becauſe convicting is a judicial act; but an 


authority to commit need not appear in a warrant of 


commitment, becauſe the iſſuing of ſuch a warrant 
is a miniſterial act. | 


If it be not neceſſary that an authority to commit 


ſhould appear in a warrant of commitment, the court 
will never intend a want of authority in the perſon 


who iſſued the warrant, but, until the contrary ap- 


pear, will preſume that he had an authority“. 


In all caſes where juſtices are empowered to iſſue | 


warrants of diſtreſs for levying any penalty, they 
ſhall therein order the goods diſtrained to be fold 
within eight days, and not within leſs than four days, 


unleſs ſooner paid : and the officer making the dif- 
+ 5 15 


2 6 Mod. 75. 


2 Haw. c. 13. .. 21. 1 Hale, 577. 2 WII. Juſt. 325. | 
3 Say, 129, 130. | | 
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treſs may deduct his reaſonable charges, and, after 
payment of the penalty, return the ſurplus on demand; 
and ſhall ſhew his warrant to the party if required, 
and allow a copy to be takenn. | 

The perſon who executes this warrant may, dur- 
ing the time allowed for redemption, deliver back 
the goods ſeized, into the defendant's own hands, 
upon receiving the ſum for which the ſeizure was 
made, with his reaſonable charges; but care ſhould 
be taken not to return them to any ↄther perſon who 

may produce the amount, for if it be without the 

defendant's conſent, and they do not come ſafely 
back into his hands, the warrant is not fulfilled ;—if 
horſes are ſeized, they cannot be uſed ; but if cows 
are ſeized, they may be milked. 

In theſe, and in all warrants, it may be adviſable 
to inſert a clauſe requiring all conſtables, c. to be 
aſſiſting, agreeably to the frequent clauſes. to that 
effect in the ſeveral exciſe ſtatutes.—In moſt caſes, 
defendants are entitled to have a demand made to 
them for the ſum adjudged, before any warrant be 
iſſued againſt either their perſons or their property. 

| The original power of the commiſſioners in this 

reſpe&, does not appear to be affected by this general 

5 act, the proviſions whereof ſeem to apply ſolely to 
| proceedings by juſtices of the peace. 

Where a ſtatute directs that a pecuniary penalty ſhall 
be levied by diſtreſs, and a conviction upon it is af- 
firmed in K. B. that court may award a levari facias 
thereon *: but if the ſtatute adds, that for want of a 

ſufficient diſtreſs the party ſhall ſuffer impriſonment, 
, Whether, upon ſuch affirmance, that court can, 
or want of diſtreſs, impriſon the defendant?? 

Where a ſtatute gives a - Pocumiary penalty for an 
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334 Wil. Juſt. 325 - 
28. C. Salk. 370. — 12 Mod. 328. R. ace. Salk, 369. 2 Id, 
Ray, 768. Carth. 231. acc. 3 Dauv. 305. Lag 6. 
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offence, to be levied by diſtreſs, and for want of 
goods impoſes a corporal puniſhment, and a part 

againſt whom there is a conviction. has goods "fuk. 
ficient to ſatisfy a part of the fum only, his goods 
ought not to be ſeized, but the corporal puniſhment 
ſhould be inflicted ©; for the law never intended he 
ſhould- ſuffer both ways upon one conviction, to pay 
part, and be ſet in the pillory for part :—but if there 


are two convictions againſt a man, and he has goods 


ſufficient to ſatisfy one only, they ought to be levied 
under. one, and corporal puniſhment inflicted under 
the other *, | | | 1 
Mr. Shaw and Mr. Barlow alſo agree in opinion, 
that where there are ſome goods, but not ſufficient 


for ſatisfying the judgment, vet thoſe goods may be 


ſo applied, and the defendant impriſoned for the reſt ; 


but which, Dr. Burn, with reaſon, thinks hard ſome- 


times, when the defendant ſhall perhaps have nearly 
fatisfied the whole ſum, and is ſtill impriſoned as if 
he had paid nothing. And it. has been adjudged in 
other caſes, that a man ſhall not firſt pay part, and 
then be impriſoned for the reſt ; but ſhall either pay 
the whole, or be impriſoned for the whole. But per- 


haps the diſtinction may be this: where there is a 


limited time of impriſonment, as three months, then 
the defendant ſhall not pay part, and then be im- 


priſoned for the whole three months, which would 


be to puniſh him both ways: but where the impri- 
ſonment is till the penalty be paid, there the payment of 
the penalty is the thing chiefly regarded; and the im- 
priſonment is not intended as a puniſhment, but as a 


mean to compel the payment; and if part is paid 


already, the enlargement may come the ſooner by 
payment of the reſidue: for the conviction creates a 


debt from which the party is not diſcharged until 


full payment thereof, and the remedies given by 
1 Sp. 11 Mod. 54. Foſt. 127—8. 132. 

* 2 Ld. Ray, 1195. 5 
„ 12 Car. 
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12 Car. c. 23. & 24. to enforce ſuch payment, are 
in the nature of common law executions. 

Before any warrant can be made to arreſt and im- 
priſon the perſon, there muſt firſt be a warrant to 
ſeize the utenſils in cuſtody of the offender, and his 
goods; and that warrant mult be returned *: And 
if the officer has made diligent ſearch and cannot find 
any ſpch utenſils or goods, then a warrant may iſſue 
againſt his perſon ; of which warrant there ought to 
be a duplicate, one for rhe gaoler who cannot regu- 
larly: receive the offender without, and the other for 
the officer's juſtification *. | * 

All judgments of commiſſioners of excile, or juſ- 
tices of peace within their juriſdiction, for the con- 
demnation of any goods ſeized or forfeited, ſhall be 

as final and concluſive as any judgment of con- | 
demnation in the court of Exchequer ; but fubject to | 
appeal“. And the court of Exchequer will hold q 
them very ſtrictly to the letter of the act of 6 G. 1. | 
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c. 21, under which they derive a juriſdiction for 

condemning forfelted goods therein mentioned, as it 

breaks in upon the ancient juriſdiction of that 

court *. | . | WF; | 

The record of theſe judgments is not always re- 

quired to be entered at full length; but in returns to | 

certioraris, or to the quarter ſeſſions, c. they are 9 
( 


given and paſſed, and entered in ſhort minutes, by 
the juſtices order, in the ſame manner as the judg- 
ments at common law, both in civil and criminal 
caſes ; and the record 1s not made up for ſome' time 
afterwards, and frequently not at all—execution 
nevertheleſs iſſues as effectually. | 


ne OT ETC BS _WIME_”"”7> "MMWR 


* * tuft, 3] ð ; C 

* 11 Mod. 54. Foſt. 1278. 132. 2 Ld. Ray, 545. 

s Shaw. Each. . 5 e ; 75 | 
3X [47s 

S Bunb. 106. N 1 | 

Two 
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Two juſtices have authority, in a ſummary way, 
to adjudge all forteitures under 28 G. 3. c. 38. /. 61. 
for exporting wool, fullers' earth, and tobacco-pipe 


clay, provided the ſeizure does not exceed in yalue 


2001. f. 62. And they, and the juſtices of quarter- 
ſeſſions, may direct the ſeizure to be fold publicly, and 
by their warrant levy the penalties and coſts, on any 
appeal, by diſtreſs ; one half to the perſon who gives 


information to the revenue-officer, and the balance 


of the other moiety, after payment of charges of re- 
covery, to the officer ſeizing : but if the officer ſeized 
without ſuch information, then the balance to him- 


"ſelf. /. 64. (See ante, ch. 2. f. 5). 


Where the juſtices have a ſummary juriſdiction, 
and no appeal lies, they muſt be kept up ſtrictly to the 
law ;—this was a ſaying of the late lord chief juſtice 
Pratt, a man who began, conducted, and finiſhed 
his career in the adminiſtration of juſtice and legiſ- 
lation, in a manner exemplary for its uprightneſs and 
inflexible integrity, which has immortalized his name, 


and left a luminous example to admiring poſterity | 


The juſtices have no power in newly-created. of- 


fences, unleſs it be expreſsly granted to them“; they 


are therefare generally named in the ſeveral acts con- 
cerning the revenue: — and, where the power is given, 
I* mutt appear that they have ſtrictly purſued it ; 
otherwiſe the common law will break in upon them, 
and level all their proceedings“. 13 | 
Great preciſion and accuracy are requiſite in ſtating 
upon the record of the conviction, the proceedings, 
the evidence, the preſence of the offender, and that 
the offender is within the ſtatute, and not exempted 
by any proviſo (which ſhould -be ſhewn by the of- 
tender by way of defence); for the juſtice has no 


— 


11 8tr. 67. Holt's Rep. 215. 
2 2 Str. 1256, Salk. 680. „ HatXr2 
3 1 Burn. Juſt, 442. 3 Ls a Wes 13 - : 
Vox. I. | T diſcretion 
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diſcretion in ſuch. caſes, where the ſtatute makes him 


both judge and jury, and preſcribes a penalty or 
puniſhment *. But he may give colts at his diſcretion 
in all caſes of conviction ?, 

A conviction muſt be good in all its parts the 


information mult be. Tapporied by the evidence, and 


the judgment muſt be ſupported by both. A judg- 
ment for too little, is as bad as a judgment for too 
much *; and where the act directs the diſtribution 
of a, penalty, it ought on conviction to appear on the 
record *:—but what appears by evidence will Not 
ſupply : a defect in the charge. 

very conviction muſt be made under the hand and 
ſeal c of the magiſtrate before whom it was taken—mult 
be compoſed in the preſent tenſe, although different 

parts of the proceedir 


laid to be contra pacem, as in an indictment“); and it 
cannot be good in part and bad in part, but muſt be 
wholly quaſhed if there is any fault“. The infor- 
mation muſt be ſtated at large '*, which ſhould con- 


tain the day and place when and where it was taken, 


the name of the informer, the name and ſtyle of the 
juſtices to whom given, the name of the offender * 
rhe time of ce the offence the place 


* vp 98 ? 44 


{2 Salk. . 2 Haw. 8 La. Rave ber Sr 585. 
2 1 K 3. , 19% Lp et! 
2 . Rep. VVT 5 
4 2 PG > Rep. 96. . ' *71 
2 Salk 388. 686. tor of nb 
Stra. 443. 608. Ed. "ahi 1576. 1 T. Rep. 320 
7 11. Ray. 509. Doug. 658. | 95 
2 Salk. 378. 8. C. Carth. 50 f. 
9 Cowp. 728. 60. Str. goo. 
10 4 Bur. 2279. 
tf Salk. 474. Str. 261. 443.711. 
22 Cald. 302. 
N 8 rſt 369. Ld. Ray. 582. ro Mod. 248. | 
1855 os Where 


't 


ings are ſtated to have occurred 
10 different places“: —it muſt be certain, and not 
taken upon collection“, (the offence need not be 


. 
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vrhere committed, and an exact deſcription of the 
offence :: and although the words of any ſtatute by 
which the offence is deſcribed may be general, the de- 
ſcription of it in an indictment ſhould be particular; 


for otherwiſe the party will not know what charge 


he is to defend himſelf againſt. It was formerly held, 
that the deſcription of the offence in a conviction 
ought to be quite as particular, or perhaps more ſo, 
than in an indictment; becauſe a conviction is a 


ſummary proceeding *. But it has fince been deter- 


mined, that it is ſufficient in a conviction to deſcribe 
the: offence in the words of the ſtatute *, and that 
moreover it muſt purſue thoſe words, or it may be 


_ quaſhed *, It may ſtate the offence to have been 


committed in a vill, though the ſtatute upon which 
it is grounded gives part of the forfeiture to the poor 
of the i pariſh; for it ſhall be primd facie intended 
to he co-extenſive with the vill: but if the offence was. 
committed in a vill which was extra-parochial, which 
"_ be, then the informer will have the whole pe- 
hab Toremnos 21 10H ot cc 17 RT ID 

If a time for proſecuting is limited by the ſtatute 
creating an offence, the preciſe day both of the of- 


fence and of the conviction muſt be ſhewn, as in 


Rex v. Pullen ?, that the proſecution may appear to 
be within the limited time: but if no time is limit- 


ed, it is not neceſſary that the preciſe day of the 
offence ſhould be ſhewn in a conviction ; and, d for- 
tori, it is not neceſſary to ſhew this in an order % 


Liu. Ray, 1220. | 3 

2 1 Show. 48. to Mod. 27. Str. 5 55. 1101. Ld. Ray. 791. 
583. 900. 1415. 2 Bur. 679. 5 Co. 34. 1 Bur. 148. T. 
Rep. 222. 125. 320; Com. 525. Str. 496. 711. 900. 66, 
DN ingot ops | | 

3 3 Inſt, 41; Say. 204. 534 

* Say. 307. 1 Ld, Ray. 581. 3. 
: I 1288 

2 Ld. 1479. 
7 Salk. ho: "wy 
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The conviction ſhould ſet forth the name of the 
witneſs on whoſe evidence it is grounded, that it 
may appear he was not the ſame perſon who was 
the informer, otherwiſe it is void“, (though in 
ſome caſes of revenue, convictions are directed by 
ſtatute on the oath of the officers diſcovermg and 
feizing) for the rule is, that an informer, who has 
a ſhare in the penalty, cannot be a witneſs, unleſs a 
ſtatute ſo direCts * : it ſhould alſo appear that the 
evidence was taken in writing *, and ſworn in = 
defendant's preſence—though in Theed's caſe “, 
only ſtated that the evidence was read to and fall 
underſtood by the defendant, and held enough that 
it does not appear to be wrong: it ſhould however 
ſet out at large, and as a neceſſary conſequence con- 
tain a full and accurate ſtatement of the facts which 
conſtitute the offence, and in this it ſhould in gene- 
ral be more particular than the information *; in- 
deed the conviction 1s bad, unleſs i it ſet forth the evi- 
dence, both manner and matter *, Ba 
As to the adjudication part of the convidtion, it 
need not be introduced with © Therefore it is con- 
fidered 7 .** The general way of expreſſing conviQtions 
is, ke That the defendant is convicted of the ſaid of- 
tence againſt the form of the ſtatute.” This mode of 
expreſſion ſeems to have been conſidered ſo efficacious, 
that in Rex v. Lammas, on * conviction on ſtatute 
M. &. M. for keeping a warehouſe for low wines, 
without giving notice to the next officer of exciſe, 
Str. 919. 996. D 469. 2 Barnard. 16, 73, Bur. 1163. 
2063, Andr. 82. | EO ed 
21 Burn. Juſt. 447. | ; | 
3 Leach's Cro. Law. 185. 254. 5 
Str. 608. 1240. 2 Bur. 1163. 3 Bur. 1786. Cow. 241. 
2 T. Rep. 320. 2 T. Rep. 18. | e 
S Boſc. Conv. 88. 95. and Caſes cited: . 
6 Doug. 486. n 
7 8, C. Carth. 501. 
2 Skin, 552, 
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this form of adjudication was deemed competent to 


cure a defect in ſtating the evidence, viz. the not 


having ſhewn that the defendant was proved to be a 


common diſtiller. Sed qt. if that Caſe be law *2 


However, the juſtice is not tied exactly to theſe words. 
But ſome of the revenue ſtatutes preſcribe the words, 
which in that caſe muſt be preciſely followed. 

A declaration of the penalty or forfeiture incurred 
is the next neceſſary part of a conviction, and a dif- 
tribution of the ſum forfeited; but the diſtribution 
need not be ſtated, where the ſtatute expreſsly gives 


it in certain proportions * : but when the juſtices are 


required by a penal ſtatute to diſtribute the penalty 
on conviction amongſt certain perſons, according to 
their diſcretion, an adjudication that the forfeiture 
be diſpoſed of © as the law dire&s *” is bad *: and 
where a ſtatute ſays, that, upon non-payment of the 
penalty and coſts, the offender ſhall be committed 
for ſuch a time, or until the penalty and charges be 
paid, and the conviction adjudges him to be im- 
priſoned a certain time, © or until the forfeiture, to- 


gether with the charges previous to and attending 


the ſaid conviction, be paid,“ but does not aſcertain 
what the charges are, it js bad *, 
If a ſtatute inflicts a forfeiture of ſo much in a 
groſs ſum, and then diſtributes one part to the crown, 
and the other to the proſecutor, if he will ſue, he ſhall 
have half; but if he will not ſue, the crown ſhall 
have the whole, for the ſtatute makes the whole 
torfeited 5, | | 

As to caſes where a defendant has committed ſe- 
yeral offences in one day, and is liable to ſeveral pe- 
nalties, it has been held that a conviction that he, be- 
tween two particular days, committed ten offences, is 


| good, though it does not ſpecify the days on which 


7 Boſc. Conv. 109. 2 Ibid. 122, Salk. 383. 
2 2 T. Rep. 96. + Cowp, 60, Boſc, Conv. 123. 
2 Ld. Ray, 1039. ; 
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any one of thoſe offences was committed : but 


query.—And it may be remarked that,- as to ſe. 
veral offences in one day, the deciſion in Cowp. 640, 
cannot be meant to extend to all offences under pe- 


nal ſtatutes ; ſome of which, for inſtance the act of 


ſwearing (or of ſmuggling), admit of ſeveral diſtinct 


offences on the ſame day: a man may have been 


concerned ſeveral times in one day in landing ſeveral 
diſtin& parcels of goods out of diſtinct veſſels, and 


in which he with diſtin& gangs may have had dif. 


ferent intereſts, different ſorts of goods, of different 
values, for different markets, and on different riſks, 
and coming from different parts, or entered outwards 


at different times, Sc.; the nature of theſe caſes 


ſeems to render the offender diſtinctly guilty of ſe. 
veral ſeparate offences, although within the ſpace of 
one ſingle day. 

Although a penalty be inflited or a forfeiture be 
given by a ſtatute, yet if the word . conviction,“ or 
ſome word or words tantamount'thereto, be not con- 
tained in the ſtatute, an adjudication upon the ſtatute 
is not a conviction *. It is eſſential to a conviction 


that it be founded upon a proceeding againſt a perſon, 


and that it be a judicial act?. 

The more attention and regularity are requiſite, 
as it is held that all convictions are to be taken 
ſtrictly againſt the offender *. 

But convictions under the act for e of 
the woollen manufacture (28 G. 3. c. 38. J. 84.) are 
particularly ſaved from being ſet aſide by any court 
whatſoever, for any want of form, or through the 
miſ-ſtating of any fact, circumſtance, or other matter, 
provided the material facts alleged, and upon which 


2 8.0. Carth. co1. 4 Mod. 446, and rather differently Salk, 


378. Ld, Ray. 581. 


2 Say. 305. 
1 Say. 7. 
8. Salk. 378. | th 
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the ſame is grounded, be proved to the ſatisfaction of 
ee oo, 1 A lc 
As to a conviction being bad in part and good 
for the reſt, it ſeems very doubtful whether it can 
be ſo adjudged. A caſe of this kind aroſe; but the 


doubt was not argued, for the ſake of accommodat- 


ing the cafe: but it is a fair ſubjeQ of examination; 
and if, upon the general principle, all the ſteps of the 
juſtices upon penal ſtatutes are to be ſtrictly taken, 


and they are to be kept ſtrictly to the preciſe law, 


and that the utmoſt preciſion is neceſlary, c. Sc. it 
ſhould ſeem that, upon a ſolemn argument, the court 
would probably incline againſt the poſſibility of ſuch 
an adjudication, and would quaſh any conviction iz: 


toto which was bad in part. And there is a caſe which 


warrants this ſuggeſtion, relative to coſts, which, 
where they are allowed, muſt be aſcertained by the 
conviction, or it is bad: the caſe was upon Stat. 


1 G. 1. /. 2. c. 48. and 6 C. 1. c. 16. for cutting 


down trees; and becauſe the defendant could not be 
detained for an uncertain ſum, the whole conviction 
was quaſhed *. 


In convictions for harbouring run goods, the re- 


cord ought to ſhew that they were clandeſtinely 
run and unlawfully imported; for as that ſeems to 
be the very eſſence of the offence, and the ſole ground 
on which the juſtices have juriſdiction to convict in 
treble the value, it ought to appear on the face of the 
conviction, and be expreſsly ſo adjudged; and a 
point ſo material cannot be ſupplied by implication 3. 
It is conſidered as a rule of conſtruction of revenue 
acts, in ambiguous caſes, to lean in favour of the re- 
venue. This rule is agreeable to good policy and 


the public intereſts; but beyond that which may be 


regarded as eſtabliſned law, no one can ever be ſaid 


3 Cowp. 729. > Tbid, 60. 
3 2 Will. Juſt. 344. | 
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to have an advantage in our courts *. This doctrine 
may be political; but, if adopted in general, may be 
productive of great hardſhip to the people: and in 
as much as it is the doctrine in our open courts of 
juſtice, to lean always in favour of the offender, it 
may be well worthy of conſideration, whether the 
ſame principle ſhould not alſo guide all ſummary ad- 
judications relative to the revenue. — And this rea- 
ſoning is well warranted by a caſe where a juſtice of 
peace, acting under the authority of 6 G. 1. c. 21; 
upon examination of a ſeizure, though it appeared not 
to have been warranted by the facts, refuſed to diſmiſs 
the information of the officer, fo as that the owner 
might have his goods again; until the court of King's | 
Bench, on motion, granted a mandamus to compel 
him to do his duty *. The King v. Tod & al. 

The commiſhoners or ſub-commiſſioners of exciſe, 
in their limits in Ireland, are authoriſed to hear and 
determine all offences againſt any article contained 
in any act in force there, for preventing unlawful 
exportation of wool, &c. manufactured there, who 
may proceed in a ſummary way, and give judgment, 
and levy fines, in caſes of exciſe in Ireland. 6 G. i. 
And no perſon can be admitted to claim property 
in any ſeizure thereof, till he ſhall have given ſuffi- 
cient ſecurity to the commiſſioners of the diſtrict 
where made, to anſwer the penalty attending the 
forfeiture, if the ſeizure be adjudged good. /. 65. 
The general iflue may be pleaded, and the ſpecial 
matter given in evidence, and, if the plaintiff be non- 
ſuited, or diſcontinue, full coſts. / 66. 
Seizures of horſes, cattle, carts, waggons, boats, 
and carriages forfeited for removing cuſtomable 
goods, may be finally determined by any two juſtices 
of the peace of the place. 24 G. 3. c. 47. / 30. 


„ "8 4 Bhat Bl Cann 323. n. 32. 
1 1 Sr. 530. a 1 e 
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| MITIGATION, 
Tas juſtices, commiſſioners, or any two of them, 
or ſub-commiſſioners, where they ſhall ſee cauſe; have 
power to mitigate, compound, or leflen any penalty 


at diſcretion ; and every ſuch mitigation. ſhall be a 


diſcharge of the penalty, ſo as it be not leſs than 
double. the value of the duty which ought to have 
been paid, beſides the coſts and charges of the officers 
or others employed therein, to be to them allowed 
by ſuch juſtices or commiſſioners. 12 Car. 2. c. 24. 


J. 46.— 22 & 23 Car. 2. c. 5. . 8. 


This clauſe is the foundation of the power of miti- 
gation, and is referred to in all the ſubſequent exciſe 
ſtatutes, which renders them rather equitable than 
penal ſtatutes ;—and they all correſpond in the quan- 
tum of the mitigation, except the ſtatutes relating to 
hides, which reſtrains this power ſo as not to reduce 


the penalty to leſs than one fourth. —The juſtices, as 


well as the commiſſioners, are hereby made the equi- 
table judges, as well of the offence, as of any extenu- 


ating circumſtances which may appear to them; at 


the ſame time that they are guardians of this branch 
of the public revenue. _- „ RD 
And it is to be obſerved, that they are not directed 
to mitigate down to double the value of the duty, or 
down to one fourth of the penalty in the caſe of 
hides ; but have the power to fix on any intermedi- 
ate ſum, ſo as they do not reduce it lower than theſe 
amounts. | / 5 
Ihe juſtices however cannot regularly mitigate the 
forfeitures of double duty, on informations for non- 


payment of duties within the time limited; for this 


clauſe is by no means general and unlimited —it does 
not apply to thoſe caſes where the forfeiture is no 
more than barely the double duty; the power might 
thus be made to extend to mitigate the whole: and 
none of the ſtatutes inflicting double duties give 
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any power of mitigation to obviate this reſtriction, 
Mr. Ellis, who wrote ex gfficio from the exciſe office, 
ſuggeſts, that though the warrant ' muſt go for the 
whole amount of the double duty,: the juſtices ma 
. indorſe it for the particular ſum they 5 for the 
charges, and direct the officer to take no more than 
that ſum and the ſingle duties: and though they 
ſhould omit or forget theſe directions, the warrant 
muſt be ſo executed, and not otherwiſe; becauſe, by 
che inſtructions prepared and printed by order of the 
commiſſioners for the collectors, it is expreſsly di. 
rected, that theſe warrants be always executed with 
as much civility and eaſe to the perſons concerned 
as may be, taking only the ſingle duty and reaſonable 
charges, which the collectors are to endeavour to- 
get the juſtices to ſettle and apportion; and that they 
are not to inſiſt on the double duty, or on the penal. 
ties for non- entry in any cafe, except for particular 
reaſons, of which they are firſt to give the commiſ- 
ſioners an account, and are to receive their direction 
and approbation therein, before they venture to ex- 
ceed the beforementioned general order *, | 
When upon giving judgment the juſtices defign to 
mitigate the penalty, they muſt firſt give judgment 
for the whole ſum, which they may afterwards miti- 
gate to a leſſer ſum : but it would be irregular at 
firſt to give judgment for ſuch lefler ſum *. 
Some of the ſtatutes give them a power to allow 
reaſonable colts—which they therefore muſt do at 
the time of the mitigation, for it is irregular to defer 
it to a future time or to other perſons ; and therefore 
an expreſſion which has ſometimes been uſed at the 
cloſe of theſe judgments, ** befides neceſſary or rea- 
fonable charges, &'c.” —is irregular 3, 
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2 Ellis's Exciſe, 68. 
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Mr. Shaw recommends, that it is unneceſſary for 
the juſtices to ſpecify, i in two articles, the amount at 
which they mitigate the damages and colts, but o 

ut the whole together in one ſum. | 

The powers. of commulſhaners and juſtices are cer- 
unh, as it appears, very conſiderable; and therefore 
the legiſlature has wiſely provided againſt the poſſi: 
bility of any improper uſe of thoſe powers, by pre- 
venting their combination with the trades, into the 
conduct of which their impartial ſerutiny is ſo ma- 
terial to be preſerved. No common brewer, inn- 
keeper, diſtiller, or other ſeller of, or dealer in, any 
kind of ſpirituous liquors, or ho is intereſted in thoſe 
trades, can act as a juſtice of peace in any matter 
concerning the execution of any act relative thereto, 
or to the duties thereon, or in granting licenſes to 
retailers. 24 G. 2. c. 40. J 22. 

A man may be bound to give ſureties for good ber 
haviour, for accuſing juſtices of ignorance of the ex- 
ciſe laws * ; and the juſtice may commit for any con. 
tempt ſhewn him, but it muſt be while in execution 
of his office * ; and though the juſtice die while the 
offender is in cuſtody, it has been held to be a matter 
well becoming the government to proſecute, and the 
defendant muſt [tex Ps Ok. . or e 
the inditment +. * n 


4 


ny 2. . Of 4, peat tap a Determinations 
of the Wat and Commiſſioners. _ 


| WF the juſtices do not proceed with 14 days after 
complaint made to them, the ſub-commiſſioners are 
then empowered to hear and en the matter; 
5010 IS „rr gl 27 : 


2 Shaw. Juſt. 

2. 1Ventr. 10. 16. | 
3 Moor, 740. Eſp. N. Pr. 334. 
1 1 Will. 222. 


and 
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and if the party find himſelf aggrieved by their judg- 


ment, he may appeal to the next quarter-ſeflions, 
whoſe judgment is final. 12 Car. 2. c. 23. / 31. 


and c. 24. / 45. 


Hence it is clear, chat by this 48 no nin lies 


from the judgment of the juſtices or commiſſioners; 
as this act has confined it to the e gn of the 
fub-commiſſioners only *. 

No appeals can be admitted until the appellant 
Has firſt depoſited the ſingle duty in the hands of the 
commiſſioners farmers or ſub-commiſſioners, within 
whoſe juriſdiction the cauſe was originally determined, 
and have given ſecurity to the commiſſioners of ap- 
peal or juſtice of peace, where the cauſe is finally 
adjudged, for all ſuch fine and forfeiture as was ad- 
judged againſt him; and if the judgment ſhould be 
reverſed, then ſuch ſingle duty ſhall be reſtored, or 
as much thereof as ſhall be adjudged; and the party 
originally proſecuting ſhall pay him double coſts. 
But if the judgment ſhould be affirmed, he ſhall pay 
like cofts to the commiſſioners appealed N — 
15 Car. 2. . 11. re 

Appeals and e are to be heard and 8 
termined in the proper county, riding, or diviſion 
where they ariſe, and not elſewhere. unn. 

And any two or more juſtices of. peace or ichief 
magiſtrates in the ſeveral counties, Wc. were directed 
to meet once in eyery month, in their reſpectiye divi- 
ſions, or oftener, if thek be occaſion, to hear and 
determine all matters and offences t theſc acts. 
Tl.. 

No appeals i in any matter within, the Nantes of the 
chief office in London, or the farm thereof during ſuch 
farm, ſhall be admitted, unleſs brought within two 
months after the firſt judgment, and notice given or 
left at the dwelling- hople of the parties ; nor in any 


x Ellie 's Exciſe, 95. : 
other 
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other place, unleſs brought within four months aſter 
ſuch judgment and like notice. /. 26. "A 


N I 4 on ow 
„ a 44 


Upon appeals to quarter-ſeſſions againſt original 


judgments given by juſtices on informations for of- 


fences againſt the acts relating to theſe duties on 


malt, hides, and parchment, ſeveral original judg- 
ments were reſerved upon critical objections to forms, 
without any re- examination of the merits; which ob- 
ſtructed juſtice, and produced the freſh interpoſition 
of the legiſlature, which declared the intent and mean- 
ing of ſuch appeals to be, that the juſtices, at their 
quarter. ſeſſions, upon ſuch appeals, ſhall proceed to 
re-hear, re- examine, and re-conſider the truth and 


merits of the facts in queſtion, and re- examine wit- 


neſſes upon oath, and finally determine; and if any 
defect of form before the particular juſtices ſhall be 


found, then the ſame ſhall be rectified by an order 


of quarter-ſeſſions. 6 G. 1. C. 21. / 10. See 9 Ann, 
Cs 11. % 36. 12 Ann. ſi. I. F. 4.7. Zea REO 
An order upon an appeal, without expreſſing that 


it is at the appeal of the party grieved, was never- 


theleſs held to be good, 1 Str. 96.—on the authority 
of Zelu. 126. VC 
This right of appeal to the commiſſioners of appeals 
from the judgment of the commiſſioners of exciſe, in 
proſecutions for forfeitures and for offences; and 
the juriſdiction of the commiſſioners of appeals to 
hear and determine ſuch appeals; and alſo the right 
of appealing to the juſtices at quarter. ſeſſions, in 
caſes where judgments happen to be given by two 
or more juſtices of peace, relative to the duties on 
malt, hides, vellum and parchment, are confirmed 
and eſtabliſhed by i G. 2. fl. 2. c. 16. . 3. 
In. the act for granting new duties on printed linens 
(25 G. 3. c. 72. .. 34.) it is provided, that all fines 
ſhould be ſued for, recovered, or mitigated, as any 
fines are ſo done by any laws of exciſe. It was con- 
tended (in ſupport of an application to the court of 


King's 
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King Bench, for a mandanius to compel the; juſtices 
of Surrey to hear an appeal * againſt a conviction of 
tb; juſtices) that an appeal was virtually given by 
this clauſe, which by reference incorporates all the 
remedies, given by any: exciſe laws; and that the 
power of appeal, and of mitigating penalties, are 
given by ſome of the exciſe laws. On the other 
hand it was contended; that no appeal lies but where 
it is given in expreſs words. 

* Afbhurt J. delivered the opinion of the court.— 
The queſtion! is, whether an appeal lies in this caſe 
from the judgment of two juſtices? 

The ſtatutes which have the moſt relation to this 

point are the 12 Car. 2. . 23. & c. 24, where appeal 
is exprefsby given from the ſub- commiſſioners, but 
not from tlie judgment of the juſtices: and by 
15 Car. 2. c. 11. f: 19. it appears plainly, =_ It 
never was the intention of the legiſlature to an 
appeal from the judgment of juſtices; for, peaking 
on the ſubje@ of coſts upon appeals," it ſays, pet in 
caſe the firſt judgment is affirmed, the party appealing 
ſhall pay — 2 to the commiſſioners or ſub-commiſ= 
ſioners, and yet this very act gives a juriſdiction to 
Juſtices in certain caſes. Now, if the legiflature had 
thought an appeal lay from their judgments, they 
would cettainly have made the like proviſion as to 
them with regard to coſts. The 9 Ann. c. 11. J 36. 
is the firſt act which gives an appeal from the judg- 
ment of the juſtices this act only relates to hides, 
ſkins, parchment and vellum. In the 12 Ann. . 1. 
c. 2. the malt act, there is a clauſe as to recovering 
of penalties, Sc. which incorporates the ſtatute of 
Car. 2. and all other laws then in force relating to 
the revenue of exciſe upon beer, ale, and other li- 
quors. Yet, by the 35th Section, there is an expreſs 
power given to appeal from the ju —_ of the 
Juſtices to the quarter: ſeſſions; a that the 
19, 40 wg thought the clauſe of reference would not 
have 


* 


have given the right of appeal in that caſe. 
6 G. 1. c. 21. which relates to malt and the diſtillery, 
there i; a clauſe (/ 22.) which enacts, That all ſei- 


ſhall be made by virtue of that act, or any act what- 
ſoever relating to the duties of exciſe, ſhall be ad- 
judged as preſcribed by that act, and that ſuch pro- 
ceedings ſhall not be liable io appeal. A doubt aroſe 
on this general clauſe, whether it did not take away 
the right of appeal from the judgment of two juſtices 
as to malt, hides and ſkins, or vellum? and for clear- 


by the above ſtatute the right of appealing in thoſe 
caſes is not taken away; from whence one may infer 


n all other caſes, And where it has been thought fit 
to be given, the legiſlature has in Tubſequent acts 
given it in expreſs words; as in 26 G. 2. c. 10. % 13. 


tally, by the whole tenor of the acts, that no appeal 
lies from the judgment of the juſtices, unleſs  expreſly 
Kun, 1 1 e | 


gued, that, as this clauſe of reference virtually incor- 


ing, c. and there are ſome of thoſe acts which in 
terms negative the appeal, theſe laws are virtually 
incorporated, and therefore that the appeal is virtual. 
ly negatived in this. The fair conſtruction then to 
be put upon this act of 25 C. 3. c. 72. /. 34. ſeems 


viſions given and made in acts in pari materid ſhall 
be virtually incorporated into this, but that ſuch pro- 


ſhall not. The power of appealing from the judg- 
ment of the juſtices ſeems to be of this kind, and does 
not attach without being expreſsly given. This con- 
ſtruction will prevent all the claſhing and inconſiſt- 

| ence 
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zures of ſweets, and every other forfeiture which 


ing this doubt, the 1 C. 2. c. 16. / 3. declares that 
that the legi/lature meant it ſhould be taten away 
and 29 G. 2. c. 14. / 13, &c. But it ſeems gene- 
As to the point contended, it may as well be ar- 


porates all former exciſe laws, as to the mode of levy- 


to be this, That all the general powers and pro- 


viſions as are always conſidered as ſpecial proviſions 


* . — — — 2 3 5 : 
„„ die EY ores » is r 2 
—— — = — — = 2 _- — 
= t a — - * 
N — 2 « : —- _— 


SIR — I 2 3 — 2 * * ** * — 
> % — * J 22 e 
„eee N . —— > 
\ = 0 
. . 


_— 


_— 


es 


r 


e 2 * 2x22 Dl 
235 mot eng wht D 


—— 4 4 CEE. 2 


— — —  — — — — 
- — 


1 


— ä - f — —— E — F 1 IDLE JE IH” ERR 1 „„ * < . 2 f * 2 x C—— — 3 ASST 31 
— r reito meer oor nmr morn nt He ä — — ä —— — I 7: „ r — ve. bode — — He; AS. 5 46- — —th — — * ——2 
DIST rr 5 ————————— PITT. - 4 — * * _ * 2 — - = — T I Dit * Au 4 £ —_— = 


8 — 
* 


ac — 
— ET 


to take place. 


288 Of Remedies againſt Offenders, [Paz I, 


ence which will occur if a different conſtruction were 

As to the obſervation on the power of mitiga- 
tion, the party does not by this conſtruction loſe the 
benefit, for the two juſtices will have power of miti- 
gating whether the appeal lies or not. There may 
be another reaſon given in confirmation of the opi- 
nion we have formed, were it neceſſary, which is this: 
On a peruſal of the 33d and 34th Sections of the a& 
in queſtion, the firſt of which relates to duties, and 
the latter to penalties and forfeitures, there appears a 


manifeſt difference in the penning of the two clauſes; 


the latter of which enacts, that all fines, penalties and 
forfeitures, reſpecting the inland duties impoſed by 
the act, ſhall be ſued for, recovered, levied, or miti- 
gated by ſuch ways, Sc. as any fines, Fe. may be 
fued for, Fc. by any laws of exciſe ; dropping the 
words uſed in the former Section, or inland duties 
under the management of the commiſhoners of ex- 
ciſe.“ This led me to apply to a perſon who has 
long been concerned in the buſineſs of the exciſe, to 
know what was the diſtinction generally underſtood 
between exciſe laws, and inland duties under manage. 
ment of the commiſſioners of exciſe. He ſaid the differ- 
ence they underſtood is this: That the /aw gf exciſe is 
underſtood to relate only to liquors, and that inland 
duties under the management, c. are underſtood 
to relate to malt, dry goods, and other articles which 
have of late been. put under their management. It 
this diſtinction holds, it would be deciſive ; for I be- 
lieve there is not a ſingle inſtance of an appeal being 
given in any caſe relating to liquors. But, however, 
we need not rely on this diſtinction, as we think the 
former reaſons perfectly ſatisfactory.— The rule mult 
therefore be diſcharged '.. Scot 


The King v. Juſtices of Surrey. 


- 4 Rep. 508. | 
4 | In 
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In ſome acts, however, there are ſpecial proviſions 
which allow appeals from the judgment of the juſtices, 
but theſe are only in particular caſes—as to candles; 
coaches; hides and ſkins, and malt, and extend no 
fu iis 5 Fe | | 

As the caſe of Breedon v. Gill* contains much in- 
ſtruction for the commiſhoners of appeals and their 
clerks, it 1s recommended to their attentive peruſal. 
Upon an appeal from the deciſion of the commiſ- 
ſioners, to the commiſſioners of appeals, according to 
ſtatute 12 Car. 2. c. 24: / 45, the commiſſioners of 
appeals offered to proceed in the examination of the 
former ſentence, upon the depoſitions taken at the 
former. trial. Upon which a motion was made in 
the King's Bench (8 W. 3.) for a prohibition, upon a 


ſuggeſtion that all iſſues ought to be tried by exami- 
nation of witneſſes viva voce; but that the commiſ- 


ſioners of appeals proceeded upon ſhort notes, taken 
by the clerk of the commiſſioners of exciſe, who had no 
authority ; which was not-an examination by the oath 
of credible witneſſes, as the ſtatute directs. And it 
was argued at bar, and being moved, the clerk of the 
commiſſioners informed the court that the ſuggeſtion 
was falſe, for the examination of the witneſſes was 
not by the clerk, but by the commiſſioners of exciſe, 
for they were examined in the preſence of the com- 


miſſioners, and upon an oath adminiſtered by their 


order. Upon which the court, taking the ſuggeſ- 
tion to be falſe, denied to grant a prohibition, upon 
the authority of Hob. 66. xy th 
And afterwards the ſuggeſtion was amended, and 
framed in this manner, viz. That the commiſſioners 
(of appeals) ought not to admit the depoſitions taken 
before the commiſſioners of exciſe to be evidence, 
but ought to proceed upon the evidence of witneſſes 
Z 2 Will. Juſt. 322. Wo a ay 
2 1 Ld. Ray. 219. Salk. 555. 5 Mod. 271. 
You; Kk - ee 
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examined before them, viva voce, upon oath admini. 

ſtered by themſelves, or by confeſſion of the party. 
And then it was argued for the prohibition, that 
the proceeding is irregular, becauſe it does not purſue 
the direction of the ſtatute; for all ' examinations 
ouglit to be upon oath, by the letter of the act; and 
the act empowers them to adminiſter an oath, which 
argues, that it was the intent of the parliament that 
they ſhould proceed upon evidence given before them- 

ſelves. | 

And if the a& had not preſcribed this method, the 
common law would have ſupplied it; which ſays, that 
all proceedings ought to be by examination of wit- 
neſſes viva voce. Beſides that this proceeding upon 
the depoſitions before taken cannot be 'a ſufficient 
ground for the commiſſioners of appeal to found their 
judgment ; the evidence, notwithſtanding, 'may be 
miſrepreſented, or evidence taken of the one fide 
only. If ſentence be given againſt a man before the 
commiſhoners of exciſe by default, if the commiſſion- 
ers of appeals, upon appeal to them, try the matter 
only by depoſitions, the party condemned will loſe 
the benefit of croſs-examining the witneſſes. Depo- 
ſitions taken before juſtices of peace cannot be read 
upon appeal to the quarter. ſeſſions, nor can depoſi- 
tions taken before commiſſioners of bankrupts be uſed 
at a trial at common law. And therefore theſe pro- 
ceedings being irregular, they pray the aid of this 
_ eourt, which _ to controul all inferior juriſdic- 
tions, and correct them in their irregular proceed- 

ings ;—and cited Shorter v. Friend. 3 Mod. 283. 
But e contra it was argued againſt the prohibition, 
that ſince the ſtatute has given the commiſſioners of 
- appeals juriſdiction in the principal matter, by impli- 
cation it empowers them to proceed to the determi- 
nation of the principal matter by means the moſt 
proper, and which ſhould ſeem convenient in their 
diſcretions; and they have choſen means agreeable 
| | to 


nt 
ell 
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to reaſon, purſuant to the ſtatute, and commodious 
to the parties; for the witnefſes are examined and 
croſs-examined before the commiſſioners of exciſe, 


and their depoſitions entered by the clerk in court, 


and ſubſcribed by the witneſſes themſelves. 
How can it appear to the commiſſioners of appeals 
that the party was oppreſſed in the former ſentence, 


if they be not allowed the ſame evidence upon which 
it was founded? Trial of the cauſe de novo will not be 


trial by appeal. When therefore theſe depoſitions are 
tranſmitted to the commiſſioners of appeals, and they 
proceed upon them, is not this proceeding upon oath? 
Without doubt examination upon oath in writing is 


examination upon oath, within the intent of the ſta- 
tute, and more beneficial to the king and to the 
party; for by this the evidence, if the witneſſes die, 


1s preſerved, and the proceedings upon the appeal are 
more expeditious, and the preſence of the witneſſes is 


not required when their attendance is requiſite in 


another place. In appeal to parliament, no evidence 
is admitted but that which was given at the former 


trial; and the reaſon why the evidence given before 


the commiſſioners of bankrupts cannot be allowed at a 


trial at common law is, becauſe ſuch matter does not 


come into the King's Bench, Wc. by way of appeal. 
And the reaſon of the proceedings of the juſtices at 
the quarter-ſeſſions (as is mentioned by the plaintiff's 
counſel) is becauſe their ancient method of proceed- 


ing was ſo. And in the ſame manner this new juriſ- 


dition follows their proper rules; for, where original 
matter is given to original juriſdiction, they may 


_ Chooſe their methods of procecmng, and no other 


court can over-rule them. 

Hol, Ch. J. ſaid, This caſe ſeems to differ from 
all the caſes of prohibitions which have been granted; 
but the caſe of Shorter and Friend ſeems to have the 
moſt reſemblance. But yet no prohibition ought to 
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be granted to the ſpiritual court, for having allowed 
evidence which the common law does not allow. 
But as to the courſe of granting prohibitions for 
not allowing evidence which would be good at com- 
mon law, the difference is this: When the eccleſiaſti- 
cal courts are poſſeſſed of a cauſe which is merely of 
ſpiritual conuſance, the courts at common law al- 
low them to purſue their own methods in the deter- 
mination of it; but when in ſuch cauſe collateral 
matter ariſes, which is not of their conuſance pro- 


perly, there the courts of common law enforce them 


to admit ſuch evidence as the common law would 


allow. Therefore, if the ſpiritual court require more 


than one witneſs to prove the revocation of a nun- 
cupative will, the K. B. Qc. does not intermeddle. 
But if in a ſuit for a legacy, payment or a releaſe be 
pleaded, if they do not admit proof by one witnels, 
the K B. grants a prohibition. In appeal in the 
eccleſiaſtical court they examine the witneſs de novo 
upon a new. allegation, but that allegation may be 


compoſed of the ſame fact; and the appellant does 


not begin to ſhew his gravamen, but the other ought 
to maintain his ſentence. And it ſeemed to him 
that it was reaſonable, that the commiſſioners of ap- 
peals ſhould have power to proceed by theſe depoſi- 
tions; but yet he could not be of opinion that it 
was diſcretionary in them. Et adjornatur. 

And afterwards, in Eaſter Term 9 W. 3. the court 
pronounced their opinion, that the commiſſioners of 
appeals ought to adminiſter new oaths upon the ap- 
peal, becauſe the act of parliament is expreſs, and 
has given them power to adminiſter oaths for the ſame 
purpoſe. And theretore a prohibition was granted guoad 
the admitting of the depoſitions taken in writing be- 
fore the commiſhoners of exciſe. —But Holt, Ch. ]. 


ſaid, that his private opinion was, that if the witneſs 
were-dead, or could not be found, then the commiſ- 
ſioners of appeals might make uſe of theſe depoſitions; 


but, 
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but, that not being before him judicially, he would 
not give a judicial opinion. 8 
See, in the Appendix, the entry in this caſe. 
Upon an appeal it has been provided that the whole 
matter ſhall be re- heard. Thus the juſtices of quarter- 
ſeſſions acquire the power of making an entire new 


judgment, —of mitigating where the original juſtices 


made no mitigation, or a different mitigation, - and 
of adjudging coſts beyond the penalty, which the ori- 
ginal juſtices had no power to do; but they cannot 
examine other witneſſes than thoſe who appeared 
upon the firſt examination; for this hearing upon 
an appeal is not an original hearing, but is only a 
reſort to another judicature, in the ſame cauſe and 
under the fame circumſtances *, 


Set. 3. Of removing the Record of Conviction to 
| a Supertor Court. : 


ALL inferior courts are of definite and bounded 
authority, and cannot award execution out of the 
diſtrit ; therefore, leſt juſtice ſhould fail, proceſs of 
certiorari goes to remove the record into the upper 
courts—unleſs forbidden by particular ſtatutes. 

The certiorari coming to remove a. record on ſup- 
poſition that inferior juriſdictions may exceed their 
bounds, they muſt ſend the. record in the condition 
it was when the certiorari eame to them, for it ſtops 
their proceedings from the time they receive it. 

No writ of certiorari ſhall ſuperſede execution, or 


other proceedings, upon any order by juſtices of 


peace, in purſuance of 12 Car. 2. c. 23. / 36; but 
execution and other proceedings ſhall be had there- 
upon, any ſuch writ or allowance thereof notwith- 


1 Ellis's Exciſe, 102. 
e Gilb, Replevins, 119, | 
| J ſtanding, 
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Minding. And the like is generally enacted by other 


ſtatutes concerning the revenue *. 

A certiorari will not lie to remove a zonder s War- 
rant; the remedy for the party injured thereby is by 
action 

A juſtice of peace had committed a brewer for not 
paying the duty of exciſe: the brewer was brought 
into court by habeas corpus ; it was held, that it 
ought to appear that he was a common brewer; 
the ſtatute prohibits the bringing of a certiorari, but 
not a ha. cor. ; and want of averment of a matter ot 
fact, may be amended in a return in court, and if it 
be not true, at their peril be it. —So it was mended 3. 

In the caſe of the Queen againſt Potter and others, 


(Trin. 2 Ann.), an indictment had been preferred 


before one Juſtice of the peace on 14 Car. 2. c. 11. 


J. 6. for aſſaulting and beating a cuſtom-houſe officer. 


On a traverſe of the indictment, the defendants were 
convicted: but before judgment was given, they ob- 
tained a certiorari to remove the record of conviction 


into B. R. The Attorney. general moved for a proce- 


dendo, for they cannot remove the record of convic- 
tion only; for by that means they prevent the juſtice 
from giving judgment; they ought to ſtay till judg- 
ment is given: and inſiſted that it was not proper 
after conviction, and befare judgment ; becauſe the 
juſtices, who tried the fact, were the moſt proper to 
ſet the fine; and then bring their writ of error. He 
added, that "there was a capias out againſt the defend- 
ants to bring them in, for the . juſtice cannot give 
judgment, and ſet a fine on them in their abſence, 


_ unleſs they appear, no more than this court can; as 


was held in the caſe of Mead, the quaker, on the 
Conventicle Act. 


The defendants' counſel argued, that ſuch certio- 


2.2 Leach's Haw, P. C. 410. Keble, 818, 
2 Freem. 7. 


1 Mad. 10g. 
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raris had been allowed to remove records of convic- 
tions, and that a rertiorari was the only method in 
this caſe; for a writ of error does not lie here, no 
more than on a conviction before juſtices by virtue 
of any particular authority. | 
Hou, Ch. J.— Without queſtion we may award 
a certiora'i after conviction, and before judgment, 
though it be founded on an indictment: and it 
may be reaſonable to do it in ſome caſes; as was done 
on an indictment for murder, in Liſle v. Armſtrong. 
And in the time of Scroggs Ch. J. upon a convic- 
tion on an indictment for words, in Glouceſter, a cer- 
tiorari was awarded, to the end that this court might 


give judgment, for the greater example. We uſually 


grant a certiorari, where it appears to us to be a con- 
viction on which no writ of error lies. And it was 


the old practice of the Crown- office, firſt to remove 


the whole record and proceedings on an indictment 
by certiorari, and then bring a writ of error, quod 
coram vobis reſidet, even after judgment was given on 
the indiccment. But though we may grant a certio- 
rari, yet we will conſider whether it is proper or not; 
and therefore, ſince the defendants have ſtood a trial 
before the juſtices, it is reaſonable the juſtices ſhould 
give judgment alſo: therefore take a procedendo, and let 
the defendants bring their writ of error if they think 
fit. — Powell J. agreed *. 

In a ſimilar caſe, for the like offence, the court 
held, this writ lies after conviction, and before judg- 


ment, Sc. becauſe in ſome caſes a writ of error will 


not lie, but in this it will; becauſe the proceedings 
were grounded on an indictment, and therefore the 
party grieved might have a remedy by a writ of error, 


and for that it may not be ſo proper in this court to 


let the fine, a procedendo was granted“. 


1 2 Ld. Raym, 937. | 85 
2 I Salk, 149. pl. 15.— Queen v. Porter. 
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It has alſo 3 held very lately „ that if the record 
of an indictment be removed by certiorari between 
verdi& and judgment, with a view to make objections 
to the indictment in arreſt of judgment; it would, 
on account of the expence and inconvenience, be 
ſent back by procedendo; — the only method is to re- 
move the record by writ of error, after judgment be- 
low. Rex v. D. Jackſon. Hil. 35 G. 3. 

And now, in all caſes where certioraris will lie to 
remove any judgment, or order of juſtices, the party 


proſecuting this writ muſt, before any allowance of 


it, enter into recognizance with ſufficient ſureties in 
50 l. to proſecute without delay, and pay the coſts, if 
judgment is affirmed; and this within ſix calendar 
months after conviction. 5 G. 2. c. 19. / 2. 

The words of the act are poſitive, and cannot be 
diſpenſed with *. Rex v. Boughey. E. 31 G. 3. 

A certiorari to remove an indictment from the 
ſeſſions of Dover, againſt anexciſe-officer for a riot and 
aſſault, was granted in Hil. T. 31 G. 3. on a motion 


of the Attorney. general, and without any affidavit: 


So where a ſeſſions caſe is ſent down to be re-ſtated, 
and the proſecutor abandons it, when returned the 
court will diſcharge his recognizance for the coſts, 
but otherwiſe if he diſpute the amended order. Rex 
v. Edgworth. H. 31 G. 

It ſhould be underſtood generally in 1 all caſes, that 
where any particular time is limited by any ſtatute 
for doing any act, as that of ſuing out any writ, or 
proceeding upon any complaint, or payment of any 
coſts, Sc. &c. the party bos the whole time to do 
the act in; and this muſt firit elapſe before the adver- 
ſary or the court can take any meaſure conſequent to 


ſuch omiſſion . Rex. v. Ireland. M. 30 G. 3˙ 


6 T. Rep. 145. 
2 4 '. Rep. 281. 

3 .4 T. Rep. 218. 

*3 T. 955 512. 


9 


1 


A 
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The right of certiorari cannot be taken away by 


any general words in a ſtatute, but only by expreſs 


negative ones *, as are ſtated at the beginning of this 
Section: but a certiorari is not a writ of right; for 
if it was, 1t could never be denied to be granted : but it 
has often been denied by the courts, who, upon con- 
ſideration of the circumſtances of the caſe, may 
deny it or grant it at diſcretion ; ſo that it is not 
always a writ of right“. | | 

A certiorari will lie under ſtatute 11 G. 1. c. 30. 
J. 16. on a conviction for harbouring tea and ſpirits, 


either by juſtices or commiſſioners, . but not on any 


objection to the merits * :—But a certiorari will not 


lie to remove a conviction by the commiſſioners of 
_ exciſe for the double duties on beer, under 12 Car. 2. 


c. 24. 13. adjudged in the caſe of the King againſt 
Ir hitbread *, where a rule had been obtained in Eafter 
Term 20 G. 3. to ſhew cauſe why a certiorari ſhould 


' not iſſue to remove a conviction, by the commiſſion- 


ers of, exciſe, for the double duties on beer, under 
12 Car. 2. c 24. % 33, into the King's Bench; and 
in the ſame Term cauſe was ſhewn. 

It was oppoled on two grounds, 1. That a certiorari 
will'not lie in any caſe to remoye proceedings before 


the commiſſioners of exciſe: 2. That in this caſe 


there were not ſufficient reaſons laid before the court 
to induce them to grant the certiorari, even if it would 
lie. 5 15 | 15 | 

g Againſt the rule, on the general queſtion, it was 
ſaid, That there was not a ſingle example ſince the 
firſt eſtabliſhment of the Board, where ſuch a writ 
had iſſued, although they try ſeveral thouſand cauſes 
in a year. As the ſtatutes had eſtabliſhed a court of 


appeal, hat was the regular courſe of redreſs, which 


1 7 Black. 231. Doug. 530. 1. 4. 

2 8 Mod. 331. ; | 

3 Doug. 549. 555. and Cafes cited Bunb. 105. 
+ Dong. 549, | 
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the legiſlature had pointed out, if parties thought 
themſelves aggrieved by the determination of the 
commiſſioners. Ball v. Partridge was cited as a 
caſe in which it was held, that when a juriſdiction is 
veſted by act of parliament in commiſſioners, a certio- 
rari will not lie, unleſs it appear that they have ex- 
ceeded their juriſdiction. 


2 


Cn the other ſide it was inſiſted, that the caſe of 


Ball v. Pariridge had been often over-ruled *, and 
the daily practice was againſt it: it was an authority 
incident to the court to remove every conviction, and 
this could only be taken away by expreſs words. In 


many caſes under the exciſe laws, the power of 


granting certioraris is expreſsly taken away, which is 
a ſtrong argument to ſhew that in all other caſes a 
certiorari will lie. Thus by 6 G. 1. c. 21, / 20. 21. 
it is exprelsly taken away in the caſes there ſpecified, 
Several authorities were cited *; but no clear inſtance 
of a certiorari directed to the commiſſioners of exciſe 
could be ſhewn. 3 | 
Lord MaxsFitLD delivered the opinion of the 
court. | z 

Though great induſtry has been employed, no caſe 
was produced in which a certiorari has been granted 
to remove proceedings before the commiſſioners of 


_ exciſe. | This circumſtance alone affords a ſtrong 


ground to ſuſpe& that none is grantable ; for, in the 
multiplicity of buſineſs, which occurs before them, 
it is natural to ſuppoſe, that ſome perſons diſſatisfied 
(whether right or wrong) with their determination, 
would have wiſhed to remove it before another tribu- 
nal. This has induced us to make further reſearches 
than the argument ſuggeſted, and to look very at- 
tentively into all the ſtatutes on the ſubject. | 


* I Sid. 296. | 

2 Bur. 1040. 2. 1 5 | 

3 Bunb. 106. 4 Bur. 2458. 1 Salk, 149. pl. 16. 2 Ld. Ray.1375, 
2 Str, 608, 8 Mod. 319, Qucen v. Townſhend, MSS, 


The 
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The ſtatute of 6 G. 1. c. 21. has a clauſe which | 


was not obſerved upon at the bar, but ſeems very 
material. It is the 22d Section. By the clauſe im- 
mediately preceding (/ 21.) a forfeiture of brandy, 
arrack, rum, ſpirits and ſtrong waters, is created in 
certain caſes, and in thoſe caſes both appeal and cer- 
tiorari are taken away. Then comes the Section to 
which I refer, which infſicts a penalty upon the re- 
moval of ſweets without certificate; and enacts, that 
the ſweets themſelves, together with the caſks in which 
they are contained, ſhall be forfeited, and liable to be 
ſeized by any officer of exciſe. It then goes on, and 


ſays, © That every ſeizure of ſuch ſweets, Sc. and 


C alſo every other forfeiture and forfeitures which from 
« and after, Sc. ſhall or may be made by virtue or in 
e purſuance of any act or acts whatſoever relating to 
e the duties of exciſe, or to any other duty or duties 
ce under the management of the commiſſioners of ex- 
e ciſe, ſhall and may be proceeded upon, heard, exa- 


“ mined into, adjudged and determined, by the ſame 


e ways and means, and in the ſame manner and form 
ce as is and are herein and hereby preſcribed, directed 
or appointed to be done upon ſeizures of brandy, 
& arrack, Sc. not exceeding as aforeſaid, and that ſuch 
proceedings thereon ſhall not be liable to any appeal 
or appeals, or to be removed by certiorari; any thing 


ein this preſent act contained, or any lau, ſtatute or 


« proviſion to the contrary notwithſtanding.” “ 
Theſe words are certainly very comprehenſive, and 


ſeem large enough to include the preſent caſe ; for 


this is a forfeiture of double duty. In the informa- 
tion it is ſtated, that ſaid V. hath forfeited double the 
yalue of the ſaid rates and duties of exciſe; and the 
adjudication is, That he do forfeit, &c. 


But beſides that this is the natural conſtruction of 


the words of the clauſe itſelf, ſuch conſtruction is 
greatly corroborated by the ſtatute of 1 G. 2. ff. : . 
7 | 1 93 c. 16, 
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c. 16. / 3, which was made expreſsly for the purpoſe 


of obviating ſome doubts that had ariſen upon the 
general penning of the act of 6 G. 1. This 3d 
Section of 1 G. 2. c. 16. after mentioning the 22d 
Section of the former ſtatute, proceeds thus : In 


* which clauſe ſome general words are mentioned 


© concerning other forfeitures to be made, from and 
ce after, Ic. by virtue or in purſuance of any act or 
& acts, Sc. Upon which words a doubt hath ariſen, 
whether, by the generality thereof, the right and li- 
berty of appealing to the commiſſioners of appeals, 
from judgments given by the commiſſioners of exciſe, 
in cauſes and proſecutions on account of forfeitures 
and offences relating to. the duties of exciſe, and the 


juriſdiction and power of the commiſſioners of appeals 


to hear and determine ſuch appeals, and alſo the 
right and liberty of appealing to the juſtices aſſem- 
bled at the reſpective quarter-ſefſions of the peace, in 
caſes where judgment or judgments happen to be 
given by two or more juſtices of the peace in cauſes 
and proſecutions before them, for or on account of 
forfeitures and offences reſpeQively relating to the 
duties on malt, Sc. be not taken away and repealed. 
Now. for preventing and avoiding all ſuch doubts and 
queſtions, and declaring and re-e/tabliſhing the right 
and liberty of appealing in the reſpedive caſes before 
mentioned, be it enacted, That neither the ſaid act, 


Nor any clauſe, matter, or thing therein contained, 


did or doth extend, or ſhall be conſtrued to extend, 
or to have extended, to take away, repeal, or alter 
the right and liberty of appealing in the reſpective 
caſes before mentioned, or in any of them ; and the 
right and liberty of appealing in the reſpective caſes 
beforementioned, and the ſeveral juriſdictions and 
powers, as well of the commiſſioners of appeals, as of 


the juſtices of peace aſſembled in their reſpective 


quarter-ſeſlions, now is and are and ought to continue 
Fr. 9 e 
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as the ſaid right, liberty, juriſdictions as powers 
reſpectively was and were before the TOY of the 
ſaid aft. 

It is obſervable on his clauſe of the ſtatute of 
Geo. 2. that in ſpeaking of the doubt, whether the 
right of appeal was not taken away from judgments. 


by the commiſſioners in caſes of forfeitures, it adds, 


ec and offences relating to the duties of exciſe ;** which 
ſhews that the legiſlature did not mean ſpeciſic for- 
feitures only, but alſo pecuniary forfeitures; and, by 
mentioning appeals only, and not .certioraris ( which 
are ſpoken of in the ſame breath in the act of Gro. 1. 
and if there was a doubt about the one, there muſt 
have been the ſame about the other), it ſeems plain 
that the legiſlature intended that certioraris thould be 
taken away, and that the right of appeal only ſhould 
remain. That it was thought ſuch a diſtinction was 
proper, and that an appeal ought to be preſerved in 
caſes where the certiorari was taken away, is plain; 
becauſe, with regard to hides and malt, reſpecting 
which the appeal is ſaved. by the ſtatute of G. a, the 
certiorari is expreſsly taken away by 9 Ann. c. 11. 


4; ànd 12 Ann. fl. 1. c. 2. / 37. n alſo 


12 Car. 2. c. 23. . 36.) 

As to the 62150 which were ee at ho FN 0 
if not all of them, are inapplicable to the preſent que- 
ſtion. The anonymous caſe in 1 Salk. 149. was before 

the ſtatute of i G. 2. In Warwick v. White, ( Bunb. 106. ) 
the court of Exchequer took cognizance of the caſe, 
becauſe the ſubject matter appeared to them not to be 
within the juriſdiction of the commiſſioners. In Rex 
v. Tindal (4 Bur. 2458.) the application for the cer- 
tiorari was on the part of the crown; and the judges 
ſaid, The king could not be precluded but by expreſs 
: words, and the king is not named; nor can it be 
ſuppoſed that he is within the reaſon for taking away 
certioraris in any caſe,” viz. to prevent vexation and 


Rex 


delay. The only caſe which ſeems to apply, is that of 
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Rex v. Theed (2 Ld. Ray. 137 5,—8 Mod. 319.— 


2 Str. 608). That indeed was a caſe before juſtices 
of the peace, but the ſtatute of 6 G. 1. extends to 
proceedings before them. It does not however ap- 
pear that there was any litigation in that caſe about 


granting the certiorari, for the report mentions only 


the argument for and againſt ſupporting the con- 
viction; and it 1s probable, the proſecutor being ad- 
viſed that it might be maintained (which was the 
deciſion of the court), he did not think it worth while 
to object to the certiorari. We are all of opinion 


that in this caſe a certiorari does not lie. But if it 


did, it muſt be granted upon cauſe ſhewn ; and as 
the affidavits in ſupport of the preſent application do 
not proceed upon any alledged want of juriſdiction, 
but contain objections to the conviction on the merits, 


the court would not grant the certiorari, if they had 


power to do it; for thoſe objections are more pro- 
perly the ſubject matter of an appeal, and the de- 


fendant has not choſen to reſort to that remedy.— 


— The rule was diſcharged, $2 att of 
There were two other rules of the ſame ſort, which 
had been obtained by two other brewers, Hall and 
Green, at the ſame time with this, and were diſcharged 
at the ſame time, without argument, Subjoined to the 
above caſe, the ſame accurate Reporter (Doug. 5 53.) 
gives another, which was determined in Hil. 23 G. 3. 
Rex v. Abbot; the importance of which, and its con- 


nection with the ſubje& matter of that preceding, af. 
ford an apology applicable to them both for extracting 
it alſo at length. Ee; | 


This was a conviction by two juſtices, upon the 


ſtatute of 11 G. 1. c. 30. , 16, for harbouring tea 


and ſpirits. In the 1 the Term, Peckham, 
on the affidavit of the defendant and another perſon, 
obtained a rule for the. two juſtices to ſhew cauſe 


why a wnit of certiorari ſhould not iſſue, directed to 


them, to remove into K. B. all records of conviction 
| : before 
8 


J UT. ae a. ⁵ ³A ᷑ ͤ !!!.. ̃¾˙— 0. ß ̃ 


t 


. 
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before then had, on 15th June laſt, againſt defendant, 
for the forfeiture of eight bags of bohea tea, c. and 


treble the value thereof by her incurred for or by 


reaſon of her harbouring, keeping or concealing the 


ſame. 1 | e 

On 5th Feb. Wallace ſhewed cauſe, and contended, 
1. That as the affidavit on which the rule was ob- 
tained went only on the merits, denying the truth of 
the charge, the court, if they had the power of grant- 
ing a certiorari, would not do it; an enquiry into the 


merits being properly the ſubject matter of an appeal, 
and not competent to this court. For this he relied 


on the above caſe of Kex v. W hitibread. But, 2. he 
argued, that no certiorari would lie in this caſe. The 
offence was created by 11 G. I. c. 30. f. 16; and by 
|. 39. of the ſame ſtatute it is enacted, That all 
e fines, penalties and forfeitures by this act before 
cc impoſed, of and concerning the ſuing for, recover- 
« ing, and dividing whereot, other directions are not 
“e herein given, ſhall be ſued: for, levied, or miti- 
« pated by ſuch ways, means and methods, as an 

« fine, penalty or forfeiture is or may be ſued for, 
«© recoyered, levied or mitigated, by any law or laws 


relating to his majeſty's revenues of exciſe, or any 


« of them; or by action, Sc.“ Theſe general words 
have the ſame operation as if the ſpecitic clauſes re- 
lative to matters of juriſdiction contained in the 


former exciſe laws had been re-enacted verbatim in 


this, and were adopted merely to avoid unneceſſary 
repetition. Now, by the ſtatute of 10 G. 1. c. 10, 
it is expreſsly enacted, ſ. 42, That the judgments 
which ſhall be given in purſuance of that act by the 
commiſſioners of exciſe, and juſtices of the peace, 
reſpectively, ſhall be final, and not liable to be removed 
by certiorari into any of the courts at Weſtminſter.” By 
Sect. 21. of the act of 6 G. 1. c. 21. the certiorariis 
expreſsly taken away as to the forfeitures created by 


that Section; and by Sect. 22. generally, © as to 
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cc every other forfeiture which ſhall or may be made 
& by virtue or in purſuance of any act or acts what- 
<« ſoever relating to the duties of exciſe, or any other 
< duties under the management of the commiſſioners 
of exciſe.” Accordingly, in Rex v. Whitbread the 
court held, that in conſequence of that laſt- mentioned 
Section, no certiorari lay to remove a conviction un- 
r col. gg. oy 0 ont, 
Peckham, in ſupport of the rule, inſiſted, 1. That, 
on the mefits, as ſworn. to in the affidavit, the 


. conviction could not be - ſupported. The offence 


created by the ſtatute, is knowingly to harbour, Sc.“ 
and upon the conſtruction of the word * knowingly” 
the court of Exchequer have eſtabliſhed theſe diſtinc- 
tions, viz. 1. That, where the goods are found in 
the houſe of the party, the knowledge ſhall be pre- 
ſumed: 2. That it they are found in his grounds, 
ſome direct evidence of his knowledge mult be given; 
and, 3. That if they are found in an out-houſe belong- 


ing to him, the preſumption ſhall not ariſe unleſs it 
is ſhewn that he himſelf kept the key. It may be 


true that this court cannot decide upon the merits ; 
but by removing the conviction. they will ſee the 


evidence“, and can decide whether the juſtices have 


followed any of thoſe rules of conſtruction. The 
defendant ſwears that ſhe is a cripple, and unable to- 
ſtir without crutches; that the tea was found in a 


barn 120 yards from her houſe, and the brandy at 


the diſtance of a quarter of a mile, in a ditch adjoin- 
ing to her land; that there was no evidence of her 
knowledge before the juſtices; that, in fact, ſhe 


knows nothing of the goods, and had no intereſt in 


them. If all this is true, ſhe ought not to have been 


convicted. 2. There is no ſtatute which has taken 


away the certiorari in a caſe like the preſent. The 


act of 11 G. 1. c. 30. / 16, has no words of re- 


1 Doug. 486. Rex v. Read. | 
ference 


/ 
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ference to thole of 10 G. 1. c. 10, or of 6 W. 
The defendant does not object to the forfeiture of 


the tea and ſpirits; as to that point, ſhe Is willing to 


admit that the condemnation is concluſive, but not 
as to the treble value. The argument on the other 

ſide feems to be, that the general clauſe in 6 G. 1. 
r. 21. takes away the certiorari in all caſes. But it 


has been determined by the court of #xchequer, in 
the caſe of Warwick v. White *, that the words of 


that ſtatute are to be taken ſtrictly, and literally 


conſtrued; and ſeveral ſubſequent ſtatutes have, in 
expreſs terms, taken away the certiorart in particular 
caſes, which would have been unneceſſary if it had 
been already taken away in all cafes by 6 G. 1. Thus, 


by 8 G. 1. c. 18. / 16. it is taken away in the par- 


ticular inſtances there mentioned. Can it be ſup- 
poſed that ſuch a proviſion would have paſſed. two 
years only after 6 G. 1, if the ſame thing had been 


already done by the act of that year? A ſimilar ex- 


preſs provifion has been- mentioned on the other 
fide, in 10 G. 1. c. 10. ſe 42; and there is one of 
the ſame ſort in 23 G. 2. c. 21. / 33. What is ſtil 


more remarkable In an act which paſſed ſo lately as 


21 G. 3. c. 55, called the Cocoa Act, a general clauſe 


was introduced, /. 47, which enacted as follows: 


“All judgments of the commiſſioners of exciſe, or 
* juſtices of the peace within their reſpective juriſ- 
* diciions, for the condemnation of any commodi- 
« ties, goods or effects, ſeized as forfeited under this 
* or any other act or acts of parliament relating to 


the duties of exciſe, or other duties under the 


* management of the commiſſioners of exciſe, ſhall 
<« be, and ſhall be deemed and taken to be, as final 
e and concluſive to all intents and purpoſes whatſo- 


ever, as any judgment for the condemnation of 


any commodities, goods or effects, given in his 


| 2 Bunb. 106. 
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© majeſty's court of Exchequer.” This clauſe was 


objected to in the houſe of commons, and agreed 
to be expunged ; but having ſome how or other re- 


mained in the bill, and received the royal aſſent, 


another act was brought in and paſſed that very 
ſeſſion, for the purpoſe of repealing it. The claufe 
and the repeal would have been equally nugatory, 
if the effect of 6 G. 1. c. 21. / 22. had been as ge- 
neral as is contended. There have, in fact, been 
many cafes where certioraris have iſſued to remove 
convictions under the exciſe laws; and as to the late 


determination of Rex v. Whitbread, it does not apply 
here, becauſe that was a conviction by the commil. 


fioners of exciſe. - Very ſoon after the act of 6 G. 1. 
c. 21, the caſe of Rex v. Theed happened, which is 
reported by Strange and lord Raymond *, who muſt 
have known the intention of that ſtatute, having been 
ſolicitor-general when it paſſed, and a judge when 
the caſe was decided. To that caſe may be added 


that of Rex v. the Juſtices of Southampton *, which is 


reported by Barnardiſton, and the rule for the certio- 
rari entered in the rule-book of the Crown Office, 


p. 242, and afterwards: made abſolute; a ſecond caſe 
of Rex v. Theed *, Rex on the proſecution of Redburn 


v. Miller and Reeve, Fuſtices of Berkſhire *; Hall v. 


Evelyn and Naſh ©; Alexander v. the Fuſtices of Berk- 
ſhire '; Rex v. Juſtices of Eſſex *, and Rex v. Juſtices of 
Suffolk. 2 i + FRE 
Mallace, in reply—The commiſſioners and juſtices 
of peace are put exactly on the ſame footing, by the 


a 22 U g. £041 :: 33 

2 1 Str, 608. 2 Ld. Ray. 1375+ 
3 I Barnard, 245. 8 
4 2 Bain. 16. 73. 1. Seſſ. Ca. ad edit. 417. 
& K. 1% C. 3. STR 

M. 18 E. 3. 5 
7 M. 19 G. A» 

Eg + | | On 


different 
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different ſtatutes on which I rely, within the liniits of 
their reſpective juriſdictions; and therefore, although 


the caſe of Rex v. Whitbread aroſe on a eonviction by 


the commiſſioners, it is a ſolemn deciſion in point 
upon the preſent queſtion. Several of the caſes now 
cited for the defendant were mentioned in that caſe, 


particularly Rex v. Theed, to which the anſwer was, 
that the objection was not taken. The new caſes 


now mentioned all paſſed /ub filentio. There is no 
hardſhip in taking away the certiorari, for there is 


a remedy on the merits, by an appeal from a con- 


viction by juſtices: to the quarter. ſeſſions; and, un- 
leſs in matters of law, or form, a defendant would 
have no redreſs if a certiorari were allowed. It is 


not yet ſettled whether a conviction before juſtices, 
or the commiſſioners, would: be a concluſive defence 


againſt an action brought by the party convicted. A 
bill of exceptions is now depending, which has been 


. ſettled by agreement, in order to bring that queſtion 


before this court. (The Reporter believes it never 


was argued.) The clauſe in the cocoa act was left in 


by miſtake ; and the officers of the crown, of them« 
ſelves, brought in the act to repeal it; It was agreed 
to be omitted, that the point might firſt be deter- 
mined. : Eg Ns | | 
The court took time to conſider ; and, on 12th of 
February, Lord Mansfeld delivered the opinion theres 
of, to the following effect: i | 
This caſe has been argued, on the part of the 
proſecutor, on two grounds. 1. That by law a certio- 
rari is not grantable. 2. That if there were a power 
in the court in their diſcretion to grant it, they 
ought not to do it on the preſent occaſion, becauſe 


the objeQtion is upon the merits, and not to the juriſ- 


diction.— 1. The caſe of Rex v. Whitbread has been 
cited as in point. On the other fide it is ſaid, that 


it does not apply, becauſe the conviction there was 


by the commiſſioners. But we are all clearly of opinion 
Ne > that 
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that there is no diſtinction in that reſpect. The juriſ 
ditions, by all the acts relative to the exciſe, are dil. 
tin& in their limits: that of the commiſſioners is 
within the bills of mortality ; that of juſtices, in all 
other, places : but in every other point of view their. 
powers are the ſame; and wherever the ſtatutes take 
away the certiorari in the caſe of convictions before 
the commiſſioners, they alſo do ſo as to convictions 
before juſtices. . | However, notwithſtanding this, we 
think Rex v. Whitbread is not an authority to govern 
this caſe: that was a conviction on a ſtatute long 
prior to 6 G. 1, viz. 12 Car. 2. c. 24. 

I ſuppoſe it therefore clear that the act of 6 G. 1. 
takes away the certiorari in the caſe of all forfeitures 
and penalties created before that time; it does not 
neceſſarily follow that it is taken away in caſes of 
forfeitures and penalties introduced ſince. The coun- 

| fel for the proſecutor relied on /. 39. of 11 G. 1. 
c. 3o, and contended, that the general words of that 
clauſe re-enact thoſe of 10 G. 1. c. 10. / 42.as much 
as if they had been expreſsly repeated. This is cer- 
tainly true as to the form and mode of proſe- 
cution and conviction, but it is not a conſequence 
that 1t is equally true as to what ſhall or may be 
done after conviction. If this is not clear, and we 
think 1t 1s not, then the old general rule applies, viz. 
that nothing but expreſs negative words ſhall take 
away the juriſdiction of this court. This opinion is 
fortified by the words of 10 G. 1. c. 10. J. 42, and 
by the ſecond caſe of K ex v. Theed*; by Rex (on the 
proſecution of R-dburn) v. Miller, and the other 
caſes which have. been cited : tor, though the objec- 

tion does not appear to have been taken in thoſe 
caſes, that very circumſtance ſhews the general ſenſe 
of We/tminſier Hall, and we are therefore all of opi- 
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J. 27. The former caſe of Rex v. Theed was on 8 Ann. c. 9. /. 10. 
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nion that the certiorari is not taken away in the pre- 
ſent caſe. | | | 


2. But the motion has been made, not on an ob- 
jection to the juriſdiction, but on the merits; and in 
Rex v. Whitbread the court thought that would have 
been a ſufficient reaſon for not granting a certiorari 
if it had been otherwiſe competent: we all adhere to 


that opinion. | 
The rule was diſcharged. 
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CHA P. VIII. 


c PROSECUTIONS IN THE SUPERIOR 
counts. 


LL the revenue ſtatutes provide. the remedy for 
recovering the penalty inflicted, by action of 
ebt, bill, plaint, or information, in ſome of the-courts 
of record at Weſtmin/ter ; or by proceſs, information, 
or indictment, before the juſtices of the quarter-:ſeſ- 
ſions, oyer and terminer, gaol delivery, great ſeſſions 
in Wales, or by one or two juſtices of the peace, in a 
ſummary way : this laſt, with its conſequent ſteps, 
has been already conſidered. They alſo maſt com- 
monly provide, for the greater facility of obtaining 
ſpeedy juſtice and with the leaſt poflible expence, 
that the defendant may plead the general iſſue, or 
iſſue of Not guilty, or Mi debet, and give the ſpecial 
matter in evidence (21 Ja. 1. c. 4. /. 4.), particular- 
ly in caſes where any queſtion arifes on an act done 
in execution of any ſtatute, forbidding the delays of 
more than one imparlance, or eſſoin, or wager of 
law, and frequently limiting the action to a ſhort 
time after the offence committed. 

The penalties given by the original acts eſtabliſh- 
ing the exciſe, were divided, after deducting the 
charges of recovery, into fourths; three-fourths to 
the crown, and one-fourth to the informer *; and 


7 12 Car. 2. c. 23. f. 32. 12 Car. 2. c 24. . 46. 
1 | were 


- 


Car. VIII.] 3 Of Action gut tam. 3 311 


were to be recovered in any court of record within 
the county, city or corporation, where the offence 
was committed: but ſince that time they have been 
generally divided into moieties *, either between the 
crown and the informer, or the informer and the 
poor of the pariſh ; and confined to the above- men- 
tioned juriſdictions. | wy 5 


— — — — 
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Sect. 1. By Actions qui tam. 

UNLESS ſubſequent ſtatutes give proviſion for any 
informer to ſue, Ec. it ſeems by ſtatute 31 Fliz. c. 5. 
J. 1. that none but the party grieved ſhall inform, or 
ſue upon any penal ſtatute. And the 5th Section 
limits all actions, Sc for penalties reſerved to the 
crown only, to two years next after the offence; and 
where otherwiſe reſerved to the crown and the proſecu- 
tor, to one year and if no proſecution be commenced 
within that one year, then that the crown may pro- 
ſecute within two years after that year be ended *. 

All ſtatutes limiting any ſhorter time are reſery- 
LES. | | 

Upon this ſtatute it has been held, 1. That if 
any offence prohibited by any ſtatute be alſo. an of- 
fence at common law, the proſecution of it, as an 
offence at common law, is not reſtrained by this act“. 
2. That the defendant may-take advantage of this 

| ſtatute on the general iſſue, and need not plead it. 
3. That the party grieved is not within this ' ſtatute, 
but may ſue as before“. „ 

And it is held, That where a certain penalty is 


1 11 G, I. e. 30. .. 39, &c. &c. | | 

2 2 Haw, P. C. 271. 4 Mod. 129, 130. Cro. Ja, 603, 
3 1 Ld. Ray. 78. FIR | 

+ 4 Mod. 144. 1 Show, 363. 

5 Noy. 71. os 
* Carth, 232. Onſl. N. Pr. 187. 
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given by any ſtatute, the perſon to whom it is given ; 


Has debt by conſtruction of law *. 


All offences againſt any penal ſtatute for which 
any common informer may ground any popular ac- 


tion or information, &5c. before juſtices of afſize, niſ 
prius, gaol delivery, oyer and terminer, or quarter- 
ſeſtions, ſhall be brought in the proper county where 
the offence was committed; and the like proceſs in 
popular actions under this act, as in treſpaſs vi et armis 
at common law; and all informations at the ſuit of 
the attorney- general, or common informer, brought 


at We/tmin/ter, ſhall be void. 21 t. 


And in default of proving the offence committed 


in that county, the defendant ſhall be acquitted. /. 2. 

Amongſt the exceptions in this ſtature, is that of 
defrauding the king of cuſtoms, Ec. 

In the conſtruction of this ſtatute it was holden, 
that it does not extend to any offence created ſince 
that ſtatute. 

There is no difference between an action of debt 
on a penal ſtatute, and an information; they being 
only different ways of proceeding to recover the pe- 
nalty :—for that may be as well recovered before a 


juſtice of the peace by information, as by action of 


. 

This was the opinion of Ch. J. Hale, but the other 
judges differed: and Holt Ch. J. ſaid, That this ſta- 
tute principally aimed at the court of Star Chamber, 
which, at the time of making the act, had aſſumed 
an exorbitant juriſdiction. 

It was afterwards determined by all the judges, 
That debt would not lie in the X B. for a common 
intormer, unleſs the cauſe of action aroſe in Middle- 
fex, and then it would lie in the K. B. | 

That where a remedy is given by Joie, Sc. by 


T 1 Ld. Raym, 682. | 2 8 
* Carth. 290. 2 Mod. 246. 3 Lev. 71. Hurt. 98. 


ſubſequent 
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ſubſequent ſtatutes in any court of record, this act 
will not extend to it, for they are a repeal, as to this 
purpole, of the ſtatute 21 Fa. 1. c. 4. 
But where a ſubſequent ſtatute gives a popular 
action, it ought to be brought in the proper county, 
within the equity of that ſtatute *. - Te EET, 
This ſtatute gives no new juriſdiQtion to the courts . 
therein mentioned; therefore ſuits for ſuch offences, 
over which they had no juriſdiction before this ſta- 
tute, mult be brought in the courts at We/tminſter *. 
Actions qui tam do not lie on any ſtatute which 
prohibits a thing ?, as being an immediate offence 
againſt the public good in general, under a certain. 
penalty, unleſs the whole, or part of the penalty be 
expreſsly given to him who will ſue for it; becauſe. 
otherwiſe it goes to the king, and nothing can be 
demanded by the party *. „ | 5 
| But where the ſtatute gives any part of a penalty 
to him who will ſue for it by action or information, 
Sc. I take it, ſaid Mr. Hawkins 5, to be ſettled at 
this day, that any one may bring ſuch action or in- 
formation, and lay his demand * tam pro domino rege 
quam pro ſeipſo ?, 8 . | 
Where an action is brought on a penal ſtatute, 
which gives part of the penalty to the crown, and part 
to the proſecutor, there the proſecutor qui tam alone 
joins in the iſſue ; but when the crown is only named, 
as an offence againſt the crown, and the king is not 
to have any part of the ſum recovered, but only a 
fine, there neither in the iſſue, nor in the venire, is 
any mention of the qui tam—and fo were all the 
precedents *. 5 FLA. | 
2 Salk. 372. 1 Ld. Ray. 373, and the Caſes there cited. 
2 Onf. N. Pr. 188. = 
-3 2. And. 127. 15 | | 
* Ibid. 128. Stra. 828. 2 Jones, 234. 1 And. 139. 140. 
5 / Bog oo poo ak ol 
Co. Ent. 375.6. 7. 3 Com. Dig. 518. 


7 4 Co. 13.— 12 Co. 1 
* Cro. Car. 245. 8 
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And where the penalty is given 20 the party grieved, 
he need not join the king in an action gui tam; for it 


is like a private act only for his benefit. 
The king has no privilege in actions gui tam; and | 


the proſecutor may be nonſuited therein *. 
The ſtatute of 4 Ann. c. 16. f. 4. for pleading 4 
veral pleas, does not extend to actions qui tam; and 


both the courts of King's Bench and Common Pleas have 


refuſed ſuch an application. 

In an action qui tam for importing cloth (or any 
offence prohibited) contra formam /tatuti, the court 
ſaid, It is not material whether there be ſuch a ſtatute 
ar not, or whether the forfeiture, or any part of it, be 
given to the informer or not; for that is matter of 
law, and not matter of fact, and may properly be 
alledged in arreſt of judgment ; ; for the ſubſtance of 
the iſſue and matter of fact to be tried by the jury 
is, whether ſuch cloth was imported to be ſold (or, in 


other words, whether the offence was committed); and 


if there be no law to prohibit it, or if there be, and 
that law gives the informer no part of the forfeiture, 
this is matter of law, which the court is to determine; 
ſuch ſtatute, if any be, being a general law; other- 
wiſe if it were a particular law 3. 


When a plaintiff qui tam dies while the court is 


deliberating (as between term and term or other. 
wiſe) what judgment to give, the judgment may be 


entered nunc pro tunc*. 


The court of King's Bench will not ſtay the pro- 


ceedings on a qui tam action till the plaintiff give ie 
curity for coſts, on an affidavit of his inſolvenc n 
ar as 


extreine indigence: but they have gone as 

they can in actions of this Kind, by preventin _ the 
iſſue money from being paid to the plaintiff, and 
ordering It to be placed in the hands of the protho- 


T Holt, 610. 

2 2 Will. 21. 

3 Hardr. 188. 
* Par, 34. | 
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notary; but to require ſecurity for coſts would be 
directly contradicting the acts of parliament, which 
ave the penalty (or a part of it) to whomſoever would 

ue for the ſame, without impoſing any ſuch condition 
Penal actions are within the ſtatute of 32 Hen. 8. 

c. 30. of miſpleadings and jeofails ; and a diſcontinu- 
ance in ſuch actions is, by force of that ſtatute, cured 
after verdi&*. And even a clerk's miſtake may be 
amended after error brought *; and adjudged that 
there is no difference between civil and penal aQuons, 
as to amendments at common law ; but the court 


will not permit an amendment where the action has 


been depending ſo long as that it would in effe& 
amount to leave to bring another action after the 
time limited by the ſtatute was expired :, except where 
there has been no unneceſſary delay in the plaintiff's 
A vrit of error will lie on a qui tam action of debt 
on a penal ſtatute, for the king is not properly a party, 
though he is to have part of the penalty; in truth, 
nobody on the part of the crown has any thing to do 
with this action: the informer might be nonſuited, 
and is liable to coſts, and to all the incidents to which 
a plaintiff in any common action is ſubjed; the 
king's intereſt only commences after a recovery, 
for a ſhare of the penalty *. 
Where an informer ſues for himſelf and the king, 
and no part of the forfeiture is given to him, the whole 
muſt be adjudged to the crown: but fome acts, as 
12 G. 1. c. 28. for importation of tobacco, fc. 
inſtead of part, give the informer a poundage as an 
encouragement z there, he muſt proſecute to con- 
demnation, in order to become entitled to the benefit !. 
: 2 H. Black, Rep. 27. 3 T. Rep. 137, 
2 3 Lev. 374. * 
Doug. 115. 1 Str. 136. 
* 2 T. Rep. 707. 
$ 6 T. Rep. 543. 
| © Raym. 275. S. C. 
7 Par. 110. | 
1 
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Where no part of the penalty is given to the 
crown, it is, notwithſtanding half to be given to the 
poor of the pariſh, an action between party and party: 
and where all the defendants join in pleading Not 
guilty, and one of them has not joined in application 
for judgment as in caſe of a nonſuit, the court ought 


not to give ſuch judgment *. Ne 
New trials are never granted in actions on penal 


ſtatutes: it has been ſo held for more than half a 
century *. E 3 
Every venire facias for trial of any iſſue in any 


action or information upon any penal ſtatute, ſhall 


be awarded of the body of the proper county where 
ſuch iſſue is triable *. 


Sect. 2. By Information. 


FOR redreſſing divers diſorders in common in- 
formers, and for better execution of penal laws, every 
informer, upon any penal ſtatute, ſhall exhibit his 
ſuit in proper perſon, and ſue by himſelf, or by his 


attorney in court; and by way of information or 


original action, and not otherwiſe; nor ſhall have 
nor uſe any deputy at all; and, upon exhibiting ſuch 
information, a ſpecial note ſhall be made of the very 
day, month, and year of exhibiting thereof into any 
ofſice, or to any officer who lawfully may receive the 
ſame, without any manner of antedate; and the in- 
formation ſhall be accounted of record from that time 
forward, and not before. No proceſs ſhall be ſued 
out upon any ſuch information until it be exhibited 
in ſuch form ; and upon every ſuch proceſs ſhall be 


indorſed, as well the party's name that ſues, as alſo 


the ſtatute upon which the information is grounded. 
And every clerk making out proceſs contrary to the 
tenor of this act, ſhall forfeit 40 s. for every offence, 


1 Say. 185 5 
2 3 Wilſon, 60. | 
3 24 G. 2. c. 18. Str. 1085. 
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half to the crown, and half to the party againſt whom 


ſuch defective proceſs ſhall be awarded, to be reco- 
vered in any court of record by action of debt or 


information, in which no effoin, protection, injunc- 


tion, or wager of law ſhall be permitted or allowed. 
18 K. i. 5 4585 
No jury ſhall be compelled to appear in any of the 
courts of Meſtminſter for the trial of any iſſue in 
any ſuch ſuit upon any penal law, for any ſuch of- 


fence, committed above 30 miles from Weſtmin/ter, 


except where the attorney-general, for ſome reaſon- 
able cauſe in that behalf to be ſhewed, ſhall require it 
to be tried at bar, in any ſuch court; which requeſt 
ſhall be noted on the back of the di/tringas, that the 
ſheriff may ſignify the ſame to the jury impanelled. 
1 No common informer ſhall compound or agree 
with any perſon that ſhall offend or be ſurmiſed to 


offend againſt any penal ſtatute, for an offence com- 


mitted, or pretended to be committed, but after 
anſwer made in court to the ſuit ; nor after anſwer, 
but by the order or conſent of the court; and the 
defendant ſhall have execution for coſts, if he reco- 
ver? fe. | | 

. Offenders (the clerks of the court excepted) againſt 
this ſtatute are to be puniſhed by being ſer on the 
pillory in ſome market town next adjoining, in open 
market, for two hours; and by being diſabled to be 
plaintiff or informer upon any penal or popular ſta- 
tute, and alſo by forfeiting 10 /.—half to the crown, 
and half to the party. grieved; to be recovered in 
any court of record by action of debt or informa- 
tion: and the juſtices of oyer and terminer, of aſſize, 


and of the peace in ſeſſions, may hear and determine 


all offences againſt this ſtatute. /. 4. | 

This a& does not extend to reſtrain any certain 
perſon, body-politic or corporate, to whom, or to 
whoſe uſe any forfeiture, penalty, or ſuit, ſhall be ſpe- 
e | ns _ clally 
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cially granted by any ſtatute; and not generally to 
any perſon that will ſue. / 6. 

Nor to officers of record, who exhibit b 
or ſue upon penal laws, ex officioz. nor to officers 
informing, or ſuing for matters only concerning m_ 
offices. F. 

This ſtatute was made perpetual by 27 Elix. c. 10. 

By a rule of the court of K. B., where that court 
gives leave to compound a penal action, the king's 


half of the compoſition muſt be paid into the hands 
of the maſter of the Crown-office, for the uſe of his 


majeſty *. This extends only to common informers; 
but it extends as well to ſubſequent penal ſtatutes, as 


to thoſe which were in being when that was made. 


Where a ſtatute directs that the common informer 
ſhall ſue in his proper perſon, or by his attorney, an 


infant cannot be a common informer thereon for he 


muſt neceſſarily ſue by guardian 3. 

A common informer cannot ſue for a leſs penalty 
than the ſtatute gives; if he do, though he have a 
verdict, judgment will be arreſted “. 


No information can be received by the proper of. 


ficer of the crown, upon any penal ſtatute, until the 
informer has firſt made oath before ſome judge of 
the court, that the offence laid in the information 
was not committed in any other county, and that 
he believes in his conſcience it- was committed 
within one year then preceding. 21 Ja. 1. c. 4. 


2 
* 


And the defendant may plead the general iſſue of 


Not guilty, or the Ni/ debet, and give the ſpecial mat- 
ter in evidence, which will be as available as if plead- 
ed in bar. /. 4. kg 

It has however been held, that an offence againſt 


an act of parliament is tranſitory 1 in its nature, and 


= 1 Burr. 19. 2 2 Hut. 35. 
3 Onfl. N. Pr. x89. bid. 


may 
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may be laid in any county, unleſs otherwiſe reſtrain. 


ed *; becauſe it is the ſame offence in all counties: 


and the king's prerogative or right to lay his infor- 


mation in any county, cannot be taken away with- 
out exprefs negative words *. PE. | 


A ſubſequent ſtatute in the affirmative ' does not 
take away this right; and it is well to examine the 
proviſions of ſome ftatutes in this reſpect, to inquire 
and try offences in the county where committed, or 
where the party was apprehended, or arreſted, whether 
they be enlarging and not reſtrictive; to pive juſtices 
of aſſige and quarter- ſeſſions a juriſdiction, which they 


otherwiſe would not have had, though this court 


(S. C.) had it?. 


The court of King's Bench hath juriſdiction in all 


matters of this nature, unleſs there are prohibitory 
words in a ſtatute; and may quath illegal orders of 
ſeſhons, though it cannot make any. | 


If any perſon in priſon for want of bail (taken by 


capias on any information exhibited in any court at 


Weſtminſter, or Exchequer in Scotland, for aiding, aſ- 
faulting, or being otherwiſe concerned in unſhippin 
any goods liable to cuſtoins, exciſe, or falt, or other 


prohibited goods, or for having ſuch goods, knowing- 


ly, come into his hands, or for non-payment of duties, 
or for frauds about drawbacks, or certificate goods, or 
relative to any other frauds to diminiſh the revenue, 
or upon any penal act relative thereto), neglect to 


appear, and plead to ſuch information delivered to 


him, or to the turnkey, in one term, judgment ſhall 
be entered by default; and if judgment go by de- 
fault, or verdi&, or otherwiſe, and ſuch perſon ſhall 
not pay the ſum recovered, execution ſhall be award- 


ed, not only againſt the body of ſuch priſoner, but 


* Par. 188. | : | | : 
2 4 Inſt. 172. Cro. Car. 525. 2 Str. 749, Par. 189. 
3 Par. 190, | | | 
* Freem. 444. _ EE 
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tinue in priſon for ſuch ſum. 2 G. I. c. 28. . 27, 
And the defendant under any proſecution in any 


court of record at Męſiminſter, for exporting wool, 


ſheep, Sc. ſhall give good bail to a capias, which may 


iſſue on the firſt proceſs; and the trial ſhall be had 
by a jury of freeholders from any other county than 


that wherein the fact was committed. 

And if any perſon ſhall be in priſon for want of 
ſufficient bail, and ſhall refuſe to appear and plead to 
any declaration or information to be delivered to him, 
or to the gaoler, for one term, judgment ſhall be en- 


tered by default. 28 G. 3. c. 38. / 73. 4. 5. 


All informations, complaints, and proceedings re. 
lative to duties of exciſe, muſt be entered and inrol- 


led in the Engliſb tongue. 6 G. 1. c. 21. / 23. 

It ſeems to have been a practice, in order to ſecure 
offenders from proſecution, to cauſe friendly informa- 
tions to be entered againſt them, and not proſecuted; 


wherefore it was enacted, That no perſon ſhall enter 


any information for recovering penalties for the 
breach of cuſtom, exciſe, or ſalt laws, unleſs in the 


name of the attorney-general, or officer of thoſe re. 


venues ; all other proceedings are declared void, and 
the courts where they may be ſo entered are not to 


proceed therein, and are to take the ſame off the file. 


12 G. 1. c. 28. /. 28, and 26 G. 3. c. 77. / 13. 
And if any profecution be commenced, or depend- 


ing, by any officer for any penalty, the attorney-ge- 


neral may, if it appear to him that the penalty was 
incurred without any intention of fraud, ſtop all fur- 
ther proceedings, by entering a noli proſequi, or other- 
OO FO IS Tr | 

It ſeems uſual in informations to lay the offence be- 
tween ſuch a day and“ before exhibiting this infor- 
mation,” but the court have maintained an informa- 


tion which was only © before exhibiting, &c.*?? for 


1 Bunb. 42. 


the 
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the day laid in the information is not material, pro- 
vided it be within the time limited for proſecuting 
the offence—and is not fatal if the witneſs prove the 
fact committed on any other day 


An information of devenerunt for a parcel of wine, 


expreſſing the value, but not the quantity, is bad; 


otherwiſe upon a ſeizure *. / | 


Information to diſcover the quantity of a dealer's 
ſtock is not good within the time limited for ſuing, 


as it would ſubject him to a penalty: but if the time 


be paſt, ſo that the common informer cannot ſue, 
then an Engliſh information lies for the attorney-ge- 
neral, he waiving penalties and forfeitures, otherwiſe 
not : but if the attorney-general, within the time, 
prefer an information, whereby the common informer 
is barred, and then bring a bill to diſcover, it will be 
good of Quere. Ds „ | 

Information will not lie in the King's Bench for 
ſelling by falſe meaſures, for the ſtatute has given the 
juriſdiction to the juſtices of peace, and the penalty is 
to be levied by them - 

There cannot be two informations qui tam pending 
at once againſt the ſame defendant for the ſame pe- 
nalty ; and in ſuch caſe he may plead one in abate- 
ment to the proſecution of the other—but the pro- 
ceedings upon the firſt may be ſtopped by nel. proſe 
and then the other may be filed *. For, note, 

A qui tam information is not to be quaſhed on 
motion * :z—but, in the Exchequer, they were both 
ſet aſide . | | | 


Plea, that the informer did not ſwear his informa- 


Evid. 


* Ellis's Exciſe, 46. 3 Inſt; 318. 2 Inſt; 230.— Hale, P. C. 
2 Par. 278. | | 


_ - 3 Thid, 280. 


4 Freem. 409. 1 Cro. 455 11 Co. 63. 

5 Dong. 239. 240. | | 
* 2 Str. 953. 

7 Bunb. 9. | a : | pet 
Vol. I, Y ton, 


| — — edn» AG ITS I 
rr rr 


* 


1 
9 
"ts 
900 
1 
Al 
if 
I 
ll 
i! 


r 


— 


TED Ee a 


— 


LES ET Ren; 
——— 


—— cots * 
— 


— — 


court of Exchequer; and the reaſon is, © becauſe, upon 


that amount, and acquit the defendant for the reſt *. 
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tion, is no plea; for the officer is puniſhable for. 


taking it without oath, according to 21 Fa. 1. c. 4. in 
|. 3. Yet the information is well enough without is 
* 5 8 | | be 

Informations upon penal ſtatutes cannot be amend- ot 


ed; they are excepted in the ſtatute of jeofails (32 H.8. 
c. 30.) ; but informations at common law may; and 
indictments cannot be amended, for they are found 
by twelve men, upon their oaths *. But where an 
information being exhibited on the day of the ſeizure, 
ſtated, that, between ſuch a day and the day of ex- 
| hibiting, &'c. certain tea was imported, it was amend- 
ed. 1 | 
There cannot be an information upon a ſeizure to 
condemn goods by proclamation, but only in the 


all ſuch ſeizures, every perſon concerned may have 
and know a certain place to reſort unto, for his reme- 
dy in this kind *.”” “ | | 

In informations for non-entry of exciſeable com- 

 modities, it is not neceſſary to ſtate any particular 
quantity—unleſs the penalty is incurred on any quan- 
tity not entered. The ſame rule may hold for not 

entering vellels uſed in breweries or diſtilleries ; the 
offence of non-entry incurs the forfeiture, whether 
the quantity, or number, be great or ſmall*. 

It is preciſely, otherwiſe where double forfeitures 
are given for not paying duties—there the proportion 
and quantity muſt be aſcertained clearly, and inferted 
in the information :—but here the information is 
maintained, although leſs be proved than is charged 
for the offence is committed, though it be of leſs 
magnitude; and the juftices muſt give judgment to 


11 Cro. 316. Freem. 376. 1 Par. 69. 
2 Freem. 221. | 5 Ellis's Exciſe, 47. 


3 Buab, 49. 5 6 Ibid. 48. 


And 


; 
1 
1 
D 
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And ſo where two offences are ſtated, as for hid- 
ing one parcel of malt, and mixing another; if one 
is proved, and the other not, the judgment ought to 
be given for that proved, and acquittal for the 
other *. | 


One information may be laid for. ſeveral inſtances 


. | . : o 
ol an offence: as, for refuſing at ſeveraltimes to permit 


an officer to enter into a malt-houſe, in which caſe 
the information is for many penalties ; but if only 
one is proved, it is ſufficient to maintain the infor- 
mation, and judgment ſhould be given for that, and 


acquittal for the reſt *. 


It does not ſeem neceſſary that the perſon in whoſe 
name the information is made ſhould be preſent, for 
it is ſimilar to informations ex icio by the attorney- 
general *,: , 

But informations on all ſeizures muſt be in the 
name of the perſon, or of one of them who actually 
made it—and not in the name of the collector, unleſs 
he makes it; and if two make a ſeizure, the infor- 
mation may be exhibited in the name of one, and 
the other may be evidence to prove it. So if goods 
are ſeized a ſecond time, the information may be laid 
in the name of the ſecond ſeizer, and then the firſt. 
ſeizer may be evidence; and this is very adviſable in 
ſeizures on the coaſt *. | 2 

The words ob/tru? and hinder, being of a general 
import and ſignification, it will be proper, in any. in- 
formation for that offence, to particularly mention 
the manner of the obſtruction, viz. whether it was 
by aſſaulting and beating, or by forcibly holding or 
laying hands on the officer, Hr. | 
Information for a penalty abates by the death of 
the defendant after trial, and before judgment ; and 


Ellis's Exciſe, 49. | 4 Ibid. 231. 
* Ibid. 50. 5 Ibid, 133. 
bid. 52. ER 
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this may be taken advantage of, by ſuggeſtion of the 
death upon the roll, confeſſed by the attorney-general, 

without a writ of error*. This matter is not within 
16 & 17 Car. 2. c. 8, which helps it in common 
caſes; for this is not an action real, perſonal, or 
mixed; the king is not properly a party; it is a pe- 
naltygnot a duty, nor in lieu of a revenue- duty; ac- 
tions do not comprehend informations between party 
and party, nor include the king *. But if an informer 
die, pending the information, the difficulty is obviated, 
by the court ordering a re-ſeizure*® 
On an information for importing brandy in un- 
ſizable caſks, the queſtion was, Whether, on 8 Ann. 
c. 7. they ſhould be forfeited, or pay the duty? And 
though the ſtatute 4 & 5 W. & M. fays, they ſhall be 
| forfeited, or their value, yet three Barons, againſt 
Baron Montague, gave judgment that they ſhould pay 

the duty *. | 5 

In the declaration on any action or information for 
offences againſt penal ſtatutes, the venus muſt be laid 
in the proper county where the offence was com- 
mitted ; and the defendant may traverſe that it was not 
committed there; which being tried for the defend- 
ant, or if the plaintiff be nonſuited thefeupon, he ſhall 
be barred in that action or information. 31 Elia. 
Co 5. jo 2. 

| — offences againſt the cuſtoms are among the of- 
fences excepted, which may be tried in any county. 

4. r 
4 All actions or informations for any forfeiture on a 
penal ſtatute, limited to the crown only, ſhall be 
brought within two years after the offence, and not 
afterwards; and where limited to the crown, and to any 
who will ſue, ſhall be brought within one year. /. 5. 


1 Par; . 
*:3 Leon. 215. Par. 93. 65. 
3 Bunb. 56. DT 
4 Ibid. 44. 


* 


5 


Crap. VIII 3 Information. | 32 5 


But this ſtatute applies to ſuch caſes where no 


: other time is limited; and ſeveral of the ſtatutes of 


exciſe, and other branches of the public Tevenue, li- 
mit the ſuits or informations for penalties given 


thereby, to much ſhorter periods, and generally to 


three months. See, as to Entries, 1 VW. & M. c. 24. 
% 16.—12 & 13 V. 3. c. 11. / 17; alſo Fart Il, 


„ 


If the crefting a ſtill or other veſſel ſhould not be 


diſcovered till after the three months are expired, 


the information, for that offence, would ſtrictly be out 
of time; but this may be ſaved, by laying the in- 
formation for uſing it without notice within three 
months next before the information, which is as 
much a breach of the law as the ſetting it up: for 
the words in the ſtatute are diſ. junctive no diſtiller 


ſhall ſet up, make uſe of, or alter any tun, Sc. which 


render them all diſtin acts; and proof of che uſing 
is much more eaſy than proof of the ſetting up *. 

In like manner, the hiding and concealing manu- 
faCtures, is a continuing offence ; and though the 
firſt hiding may have been fix months before the day 
of diſcovery, yet information then lies, for on that 
day they were kept hid and concealed ; and this of. 
tence does not conſiſt barely in the firſt laying the 
thing out of ſight, for that is only the means of con- 
cealing, but in keeping it there until diſcovered *, * 

It does not ſeem that the attorney general, in in- 
formations, can withdraw a juror He may enter a 
neli prof. but this cannot be unleſs the information 
be in his name qui tam; for the king is always in 
court, and cannot be nonſuited. A common informer 
ui tam may be nonſuited; and when the attorney- 
general enters a 700; prof. it in effect amounts to 
withdrawing a e 2 


Ellis's Exciſe, 20. 3 I Taft, 139. b. Bund 220. 
* Ibid. 22. | | f 
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It has been ſaid that the king cannot be non pros d— 


but the court may give judgment for the defendant 
where he has pleaded, and the attorney-general will 
not reply or demur, and proceed in a reaſonable 


time; otherwiſe it would be of bad conſequences to 
the ſubject, whoſe witneſſes may die, Sc. But ap- 


plication ſhould firſt be made to the attorney- general 


to proceed, and then, if he do not proceed, the court 
may give judgment for the defendant, as if the attor- 
ney-general had confeſſed the plea. 

If the court could not do this, there have been 
times when ſuch a power of keeping a ſuit hanging 
over a defendant might have been made an ill uſe 
of“ 

The ſtatute 14 G. 2. c. 17. for judgment as in caſe 
of a nonſuit, does not extend to informations n tan: 


for the king and party: this is diſtinguiſhable from an 


action, for the ſubſequent proceedings are in the 
name of the attorney- general; but in an action they 


are in the name of the parties, and it is conſidered as 


their action: the diſtinction is taken in Baker v. Dun- 


 calfe *, and Kirkham v. Wheeby *;—and an information 


of "had in rem for a Branch of the revenue is a 


| ſtronger caſe *. 


A regular judgment in a crown cauſe cannot be 
ſet aſide, on payment of coſts 5. 

Where judgment is given in the ſuperior courts 
upon any information for the informer, it mult be 


for the whole penalty, and they have no power to 
' mitigate it, as the juſtices have *. 


An information on a penal ſtatute muſt negative 
the exceptions in the enaCting clauſe creating the 


penalty, and alfo thoſe contained in a former clauſe, 


to which the enacting om refers in expreſs terms“. 


5 * Pax. Cn 51 Wilf. 63. 

2 3 Lev. 398. s Ellis's Exciſe, 108. 
3 1 Salk. 30. Comb. 319. 7 6 T. Rep. 559. 
4 Par. 93. : 
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iq -- Sect. 3. By Inditment. 


IF a ſtatute hath prohibitory words, though it limit 
a penalty, with the manner for the recovery of it, 
the party is ſubject to an indictment; But if there 
be no prohibitory words, but that if the party doth 
ſuch an act he ſhall be puniſhed in ſuch a manner, 


there no indictment can he. for ſuch offence * : and 
where it ſets a fine, the proceeding mult be by action. 


But if a ſtatute prohibit a thing to be done, 
and by a ſubſtantive clauſe gives a recovery-(of a 
penalty) by action of debt, bill, plaint, or informa- 
tion, but mentions not indictment, the party may 
ſtill be indicted upon the prohibitory clauſe, and 
thereupon fined ; but not to recover the penalty; 
but then it ſeems the fine ought not to exceed the 


penalty *. 


„ 


And where a ſtatute creates a new offence, and ap- 


points certain particular remedies, of which an indict- 
ment is not one, the particular remedies appointed can 
alone be purſued?: and where a ſpecial juriſdiction, out 
of the courſe of the common law, is preſcribed, it muſt 
be followed * : but where newly- created offences are 


prohibited by the general prohibitory clauſe in an 


act of parliament, or where there is a ſubſtantive pro- 
hibitory clauſe, and alſo a particular proviſion and 


remedy given, there an indictment will lie 5. ' So al- 


ſo where the offence was puniſhable by a common 
law proceeding, and a ſtatute preſcribes a particular 
remedy, by a ſummary proceeding ; then, either the 


* Freem. 393. 
* 171. 


468. 
4 Cowp.'524. 2 Haw. P. C. 302. | 
5 1 Bur. 544. 5. 2 Bur. 803. 3 

1 method 
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3 1 Bar. K. B. 127. 1 Bur. 544. 1 Salk. 45. 1 Show. 398. 
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method of indictment by the common law, or the 
method preſcribed by the ſtatute may be purſued ; 
for in this caſe, the ſanction is cumulative, and does 
not exclude the common law puniſhment ''; there- 
fore, where a ſtatute directs an act to be done, with- 
out pointing out any mode of puniſhment, the com- 
mon law method by indigment for diſobeying the 
directions of the Legiſlature, is not taken away by a 
| ſubſequent ſtatute pointing out a particular puniſh- 
ment for ſuch diſobedience *, EY 
An indictment for obſtruQting the execution of a 
power granted by ſtatute lies at the common law, 
and ought not to conclude contra formam ſtatuti; but 
an indictment for an offence. created by ſtatute is 
bad, unleſs it conclude fo? ; and if it do not conclude 
thus, and the offence be only prohibited by ſtature, 
and not by common law, it is wholly infufficient, 
and no judgment can be given upon it *. 

A miſtake in laying an offence on the very fame 
day on which it is afterwards proved upon the trial, 
is not material upon evidence; nor is a miſtake in 

the place, if the fact be proved at ſome other place 
in the ſame county | 
It is always in the diſcretion of the court of K. B. 
whether an indictment ſhall be quaſhed, or defendant 
be left to demur, or to move in arreſt of judgment *; 
"motions to quaſh indictments may be made after the 
-plea?, and on the laſt day of term. 
An indictment mult be preciſe and certain as to the 
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1 offence, not only in this, but in all ſubjects; for an 
1 * 2 Bur. $03. | | i 

2 Say. 133. — 1 Bott. P. Laws by: Conſt, 200. — 2 Bur. 832. | 

Cowp. 650. 3 T. Rep. 442. Doug. 441. 6. 

Doug. 445. 6. Salk. 370. | 
4 2 Haw. P. C. 251./. 118, —357. / 116. 6th edit, 

. 237. 5 1 

6 Say. 27. 

7 Ibid. 158, 

® Ibid. 65. 


nditment 
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indictment for ſelling beer without paying the duty, 
which did not ſhew to whom, or at what time it was 
to be paid, nor what quantity of beer was ſold, was 


held uncertain; and though the defendant had been 
found guilty, yet the judgment was arreſted ; for, a 


conviction. on ſuch an uncertain indictment could 


not be pleaded to another for the ſame offence; nor 
can the defendant make any tolerable defence to ſuch 
an. uncertain” charge. Beſides, in criminal caſes, the 
utmoſt certainty is required :—therefore the quantity 
of the offence muſt be ſet forth, ſo as a conviction 
thereon may be a bar to all other actions and proſe- 


cutions for the ſame offence *. Hex v. Gibbs. 


So an indictment for ſelling divers quantities of 
beer is too general; but, contrary to the foregoing 
caſe, it is not fatal to omit ſetting forth to whom 


ſold; as an indictment for murder of a perſon un- 


known, is good. | 
If any part of an.indiament ĩs good, judgment muſt 
go for the crown. But conſider. the following caſes: 
If a public act be miſ-recited in the time, if the 
plea be tied up to the ſtatute, which the defendant 
has pleaded by wigore ſtatuti prædicti, or contra formam 


flatuti prædicti, this miſ-recital will be fatal; but if 


the concluſion be contra formam ſtatuti generally, the 
judges will take judicial notice of it, as much as if it 
had been ſhewn in the plea “. 1 
Ihe falſe deſcription of a public ſtatute is fatal even 
after a verdict, if the party expreſsly refers to the 
ſtatute he has deſcribed; and the miſ-ſtating the 
holding the parliament at which the ſtatute was made, 
is a falſe deſcription of the ſtatute ; and courts are 
bound to notice this. 

1 8 Mod. 58. 4 Mod. 100. 2 Lev. 39. 

2 I Str. 497. | 

3 Ibid. 699. 

LA. Ray. 382. — 10. 


5 1 Lev. 296. 2 Keb. 686, Cro. E. 307. Doug. 93. n. 41. 


1 Ld. Ray. 210, 343. | Where: 
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Where there are ſeveral ſtatutes, and it does not 
appear on which the information is founded, the con- 
Hong contra formam ſtatuti is ill © 

But it was alſo held, that if there are divers liktutes 


in the point of information, contra formam ſtatuti is 


good; becauſe the beſt ſhall be taken for the king. 


; Per Coke. 


Where one act makes the n EW? another 


gives the penalty, an information muſt be contra for- 


mani /ta;utorum ; — but it the information be for the 
offence only, it is good in the ſingular number. Per 


Cote 


If a former ſtatute be diſcontinued, and revived 
by another, the beſt way is to conclude in the plural. 
Yet there is good opinion that it is a good one to 
conclude againſt the form of the firſt ſtatute *. 

If it be a general ſtatute, it need not be paths; 
but is ſufficient to conclude contra formam ſtatuti in 


 hujuſmodi cafi edit. et proviſ. for the court ought to 
take notice of it: and all penal ſtatutes that induce. 


a forfeiture to the king, 'or make a felony, or treaſon, 
are general ſtatutes, becauſe it concerns the king ; 


but if a general ſtatute be recited in an indictment, 


and be miſ-recited in a point material, and the indidt- 
ment conclude contra formam fatuti prædicti, it is 
fatal, and the indictment ſhall be quaſhed; but it 
ſeems, if it conclude generally, contra formam ftatuti 


in hujuſmodi caſu edit. et provif. it is good; for the 
court takes notice of the true ſtatute, and will reject 


the miſ-recital as ee 4 


If a ſtatute making a felony or other offence be 
but temporary, and made perpetual by another ſta- 


= Cro. Ja. 142. pl. 19. 
2 Ow. 135. 
3 2 Hale, F C. 173. ; | 
425 Vin. Abr. 554. 2 Hale, P. C. 172. c. 23. Raym. 192. 
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1 tute, the indictment coneluding contra een /tatuts 


is good. 
If an offence be newly created, or made an offence 


of an higher nature by ſtatute, the indictment mult 


conclude contra formam Jtatuti, as tor tranſporting 
wool, o. 

Regularly, if a ſtatute only makes an offence, or 
alters an offence from one crime to another, as 
making a bare miſdemeanour to become a felony, the 
indictment for ſuch new-made offence, or new-made 
felony, muſt conclude contra formam Aatuti, otherwiſe 
it is inſufficient 3. 

As where a ſtutute makes an N the concluſion 
mult be ſo *. 


So where a ſtatute introduces a new law, by giving 


an action where there was none before, or by giving 


a new action in an old caſe, the plaintiff need not 
conclude contra formam ſtatuti; but if a ſtatute gives 
the ſame action with a difference of ſeveral circum- 


ſtances, as double damages, Sc. the plaintiff muſt 


either conclude thus, or make his caſe ſo particularly 
within the ſtatute that it may appear to be ſo. Per 


curiam. Coundell v. John, Hil. 5 Ann. B. R. 


And if a ſtatute increaſe the penalty, or deprives 


a man of any benefit he had before at common law, 
then if you count on the ſtatute, and do not bring 


yourſelf within it, and conclude contra for mam Jeatuti, 
it is naught. ' Per Holt, Ch. J.— Bennet v. T. G 88 < 


Sect. 4. 07 Evidence. | 
ADJUDGED, That where ſeveral defendants are 


joined in one information, and ſome of them have 


T Raym. 172. c. 24. 
* 2 Hale, F. C. 189. c. 25. 
3 Ibid. 192. c. 25. 
3 Mod. 308. 
; 2 Salk. 504. pl. 3. 
re Abr. 556.— 12 Mod. 122. 
| not 
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not pleaded, the attorney- general may enter a nol. 
py as to them, and they are good witneſſes *. 

A verdict in a civil cauſe may be given in evidence 
in a criminal cauſe; but not vice verſi:— and the 
court on this occaſion ſaid, they would hardly grant 


a new trial where a verdict ER become evidence 


in a criminal court *. 

If a defendant . plead a recovery. in another 
action for the ſame offence in bar, he muſt take care 
to ſet out in his plea, that the plaintiff in the other 
action had priority of ſuit ; if he do not, his plea or 
demurrer will be bad; but the record of a recovery 


in another action cannot be given in evidence on 


Nil debet *. 
In all queſtions, proſecutions, ſuits, _d informa- 
tions, for any act done or neglected, contrary to the 


wool act, concerning the ſheep, wool, or articles 
thereby prohibited to be exported, it ſhall not be 
[neceſſary for the proſecutor or perſons ſuing to prove, 
upon the trial, that the ſheep were of the breed, or 
the wool of the growth of this kingdom; but with- 


out ſuch proof it ſhall be deemed fo to be, unleſs the 


contrary be proved by the defendant. 28 G. 3 


4. go. . 60. 

here things are evidence of themſely: es, as cor- 
poration books, the King's Bench makes no rule to 
produce them, but only that the party may have 
copies, which copies are evidence ; but an examina- 
tion before a juſtice is not evidence of itſelf, without 
proving the hand of the party; and ſo it is of war- 
rants and affidavits, and therefore a copy of them is 
no evidence: the court muſt have the original, tor 


nothing elſe concludes the party : : and in the caſe 


where this occurred, a rule was made to produce the 
examination at the trial, and give the party a copy 
in the mean time *. 


1 12 Mod. 40. 38 Stra. 169. 
2 Ibid. 319. 1 Str. 126. 
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Inſpection of the commiſſioners books was refuſed 


as evidence, they not being parties to the action 


In Benſon v. Port (Mich. 1748), an action on a 


policy of inſurance, the defendant applied for a rule 


to inſpect books of the cuſtom-houſe, intending 
to controvert the plaintiff's intereſt ; alleging that 
thoſe books were of a public nature, wherein every 
ſubje& was intereſted, as he had paid duties to the 
crown, and entered merchandiſe in thoſe books ; but 
becauſe the queſtion in the cauſe was not touching 
the ſubject matter contained in the books, the court 
refuſed the rule. ee 

Such rules are never granted, but only where civil 
rights are depending, and by which the very thing in 
queſtion depends and muſt be determined *. 

This ground was afterwards taken, on motion for 
a rule to inſpe& books of the ſeſſions of a cor- 


poration; the court ſaid, theſe are books which 


every one has a right to ſee, and made the rule ab- 
ſolute without hearing the other ſide *. | 

On information of debt for duties, evidence may 
be given to prove ſeveral importations at ſeveral 
times—as in the caſe of aſſumpſit for goods ſold and 


delivered at ſeveral times “. 


Upon information on a ſeizure of wines, defendant 
gave evidence of his having bought them of Boys, 
who bought them at a fale at the cuſtom-houſe, as 
condemned; it was held unneceflary that he, as a 
third perſon, ſhould ſhew the condemnation, or plead 
RE a | 

It is not material to confine evidence ſubſequent 
to the day laid in the information in the Exchequer ; 
but to prevent doubt, the court made an order to con- 
fine the evidence to a certain time. 


z Say. 250. | 4 Bunb. 262. 


21 Wilf. 240. 5 Ibid, 197. 
_ 3 Ibid. 297. Ibid. 224. 
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The maſter of a veſſel, who is liable to a penalty 
of 100 J. for breaking bulk, under 14 Car. 2. is con- 
cerned in the queſtion, and therefore could not be a 
witneſs on an information in the Exchequer thereon, 
though no information was filed againſt him. Nor 
can the maſter of a veſſel, importing teas from O/end, 
not being the place of their growth; nor the maſter 
of a cart ſeized for running goods, under ſtatutes 
6 G. 1. c. 21, and 8 G. 1. c. 18; nor the maſter of 


a ſhip on information for importing Indian ſilks, upon 


ſtatute 9 & 10 V/. 3. c. 43. /. 3. whereby abettors 
are liable to a penalty of 500 J.; he was liable to 
proſecution though none was then commenced *. 

In the ſtatutes againſt ſmugglers very material 
proviſions are made, not only for breaking the con- 
traband trade in general, but by one peculiar mea- 
fure which ſtrikes at its root, for rendering its com- 
binations more hazardous, and its affociations leſs 
faithful ;—a meaſure which, waiving the ſtrict mo- 
rality of the ſyſtem, offers free pardon, and even pe- 
cuniary reward, to the partners in the offence, upon 


their renouncing the fidelity they have mutually 


ſworn, and thus depriving the moſt united, and the 
moſt deſperate, of any folid reliance upon their inti- 
mate connections in this ſtatutable crime—l mean 
the clauſes already ſtated in their proper place (ch. 2. 
J. 4.) for accomplices to diſcover to conviction any 
of their companions, whereby they become good 
evidence according to theſe proviſions, although they 
are infinitely more intereſted in the teſtimony they 
give than any we have yet conſidered. But for the 


purpoſes of ſubſtantial juſtice, in proſecutions for this 


offence, and rather for thoſe of a more criminal nature, 
to make the utmoſt poſſible diſcoveries of fraud, 


frequently to break up the deepeſt and moſt inter- 


weaved ſchemes of public or private depredation, or 


1 Bunb. 203. | 3 Bunh. 140, 
bo Lane, 65. , . f ns 


to 


Crap. VIII. I Of Evidence. : 335 


to ſtrike at the vitals of a hydra of villany, which, if 
ſuffered to live, or if but a ſingle head were lopped off, 


would with its ſprinkled blood, give life to the ſeeds 


ot. diſorder, perhaps untameable; — policy and the 
juſtice due to mankind ſeem, it muſt be confeſſed, to 
authoriſe this temptation of fidelity, and to ſuperſede, 
without regret, the more ſerene ſyſtem of ethical 
morality. | | | 

If ſuch reaſoning applies at all or in part to caſes 
within theſe ſtatutes, where can a difference be foun 


in caſes not within any ſtatute ? | 


The language of the courts of judicature ſeems to 
be founded on principles, of which I take theſe to be 
the outline ; differing only in the reſult, that in the 
one caſe the offender legally claims the ſtatutable re- 
ward for his infidelity—and in the other he obtains ' 
an equitable claim to the executive mercy of our con- 
ſtitution. But however plauſible this view of the 
matter may appear, I confeſs that I never contem- 


plate the practice without horror! Nam, animi tabes 


nec diuturnitate vaneſcere, nec amnibus ullis elui poteſt *. 
In the celebrated caſe of Mrs. Rudd, at the Old 


Bailey, the Judges expreſſed this opinion, That in 


cales not within any ſtatute, an accomplice, who fully 
and truly diſcloſes the joint guilt of himſelf and his 


companions, and truly anſwers all queſtions that are 


put to him, and is admitted by any juſtice of the 


peace as a witneſs againſt his companions, and who, 


when called upon, does give evidence accordingly, 
and, under all the circumſtances of the caſe, appears 
to have acted a fair and ingenuous part, and to have 


made a full and true information, ought not to be pro- 


ſecuted for his own guilt ſo diſcloſed by him, nor 


perhaps for any other offence of the ſame kind 


which he may accidentally, and without any bad de- 
ſign, have omitted in his confeſſion : but he cannot 


/ 


1 Cic. de leg. 2. 10. 
* Leach's Cro. L. 120, 


by 


W's 
h 
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by law plead this in bar to any judgment againſt him, 


nor avail himſelf of it upon his trial; for it is mere: 
iy an equitable claim to the mercy of the crown, from 
the magiſtrates expreſs or implied promiſe of an in- 


demnity upon certain conditions that have been per- 


formed: Eut in caſes within the ſtatutes, ſuch as 
thoſe where their acquittal is expreſsly provided, 
they obtain a legal claim to the immediate mercy of 


the court, and all the attendant advantages of plead- 


ing it in bar to any judgment againſt them, with the 
other proviſions expreſſed by the ſtatute. 
Parole evidence cannot be received of the infor- 


mation given before a magiſtrate either in felony or 
miſdemeanour, unleſs evidence be given that it was 


not reduced to 1 F | 
The objection is, that it is the indiſpenſable duty of 
every magiſtrate to take all charges, of whatſoever 


nature, kind, or complexion they may be, in writing; 
and the preſumption of law is, that it is always done. 
Rex v. Tearſpire. | 


The ſtatutes noted in the margin ſay, that juſtices 


of peace, when any priſoner is brought before them 


on a charge of felony, ſhall take the examination of 
the ſaid priſoner, and the information of them that 
bring him, of the fact and circumſtances thereof; 


and the ſame, or as much thereof as may be neceſſary 


to prove the felony, hall be put in writing within two 
days after the examination, and certified te the next 
general gaol delivery. | 6 | 

The ſtatutes do not leave this matter to the option 
of the magiſtrate, but they ſay that he ſhall do it; 


2 


and whatever may have crept into practice, the direc- 
tions of this law ought not to be diſpenſed with. 


The rule of law is the compaſs by which the courts 
ought to be guided. What a priſoner ſays in other 
places, may undoubtedly be received upon viva voce 


1 Leach's Cro. Law, 185. —1 & 2 P. & M. c. 13. / 4.— 


2 & 3 f. M. c. 10. 
8 teſtimony; 


c 


2 
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teſtimony; ; but as the law requires that hls. exami- 


nation before the magiſtrate ſhall be reduced into 


writing, and returned to the court, the particulars of 
ſuch examination cannot be given in evidence viva 


Voce, unleſs it is clearly proved that in fact the ex- 


amination never was reduced to writing : and be- 
ſides, this would be permitting the magiſtrate's ne- 
gligence and breach of duty to operate to the preju- 
dice of the priſoner ; as a witneſs, by ſelecting only 
part of what had been ſaid at the examination, might, 
by uſing different words, give a different cons to 
the fact. Rex v. Huixman, 

If an information or action is brought on a penal 
ſtatute, and there is another ſtatute which exempts 
the party from the penalty, if he plead the general 
iſſue, he cannot give the laſt ſtatute in evidence, al- 
though it be in the nature of a proviſo; for, not being 


in the ſame act which gives the penalty, it e to 


be pleaded *, 1 


— 


x 13 Cro. L. 254. 
2 2 Nl. Abr. 683. pl. 13. 


„ 
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0 0 II BABY IX. | "i 
: OF COSTS; AS WELL IN PROCEEDINGS gn 
i AGAINST OFFICERS, AS AGAINST * 
j © OFFENDERS. Fl 

1 EY 5 an 

. HE ſtatute of Glouceſter (6 Ed. 1. c. 1.) is the of 

1 firſt ſtatute relative to coſts, and gives them : 

| where damages are given by any ſubſequent ſtatute : off 

. and this is the origin of colts de incremento*. ext 

6 A common informer can in no caſe recover coſts, 1 

al except they are expreſsly given by ſtatute ; but in an any 

. action on a ſtatute by the party grieved, for a certain ſuit 
1 penalty, the plaintiff ſhall recover coſts within the nor 

. above ſtatute, which gives coſts in all caſes where und 

the party recovers damages; but an informer is not coſt 

1 a party grieved, and therefore not within the ſtatute: fubj 

4 the penalty given to the party grieved is conſidered ther 

3 as a recompence for the particular injury he has ſuſ- it m 

| tained ; and therefore, where he ſues upon any penal 334 

law, he ſhall have coits alſo *. 1 ſpec 

Under this ſtatute the party grieved may recover ſhall 

| coſts in ſome caſes upon penal ſtatutes, although com 

coſts are not mentioned in them; as, if he ſues on the ſince 

Riot Act (1 C. 1. f. 2. c. 5. .. 4.) for burning and tutes 

demoliſhing his houſe, if he recover, he ſhall have coſts; vail, 

becauſe, before this ſtatute of Gloucęſter, in ſuch caſe them 

he would have been entitled to damages. So, on that * 

1 x T. Rep. 73. Ch 5 It 

2 Cal. in C. B. 87. Bur. 1723. 1 T. Rep. 71. 2 Leon. 116. a 3 

1 Anderſ. 116, Cro. El. 177. Salk. 30. 1 Ld. Ray. 172. 3 

r a ſtatute, 2 


lt] cee, se, Ws 


ſtatute, if the party grieved fails, he ſhall pay coſts. 
But if the duty is uncertain as to recover treble 
damages, as upon the ſtatute of Waſte, or ſtatute 


2 Ed. 6. for not ſetting out tythes, there the plaintiff 


ſhall not have any coſts. , 

But note —If in a ſubſequent ſtatute a penalty is 
given to a common informer, and the party grieved 
happen to bring the action, he muſt bring it as a com- 


mon informer; and if no coſts are given by ſuch 


ſtatute, he ſhall recover no coſts *. 
All ſtatutes inflicting coſts are conſtrued ſtrictly, 
and the expreſſion double or treble co/ts means coſts 
of increale *. 5 | - '* 
The ſtatute 23 Hen. 8. c. 15. which gives coſts for 
offences, or wrong done, in cafes of nonſuit, does not 


extend to actions given by any ſubſequent ſtatute ®, 


It is ſaid that the king, and (by 24 Hen. 8. c. 8.) 
any perſon ſuing to his uſe, if the plaintiff be non- 
ſuited, or a verdict paſs againſt him, ſhall neither pay 
nor receive coſts ; for, beſides that he is not included 
under the general words of the ſtatutes relative to 
coſts, as it is his prerogative not to pay them to a 
fubject, ſo it has been deemed his diſgrace to receive 


them But, true as this principle may be in general, 


— 
* 


it muſt be underſtood with ſome reſtriction, ſince, by 
33 Hen, 8. c. 39. / 54. the king, in all ſuits upon 


Tpecialties to himſelf, or to any other for his uſe, 


ſhall recover his juſt debts, coſts and damages, as 
common perſons do in their ſuits . And it has been 
ſince ſettled, that defendants in actions on penal ſta- 
tutes, where the plaintiffs would have coſts if they pre- 
2 ſhall have coſts where there is a verdict for 
von? >>: | * 


1 Cromp. Prac. 

2 Ibid, 

J 3 Bur. 1723. 5 | 
3 Bl. Com. 400, Cowp. 367. Hullock, 21. 


5 3 Bur. 1723. | 
y | 2 2 The 
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Ihe liability of a proſecutor of an information to 
pay coſts for not going on to trial, muſt be underſtood 
to relate only to caſes where the proſecution is car. 


ried on entirely at the inſtance of a private indi. 
vidual; for if the king's name be more than barely 


uſed, the general rule, that the crown neither 'pays 


nor receives coſts, then attaches. Therefore, where, 


in an information filed in the attorney general's 
name, for beating a cuſtom officer, the proſecutor 
had given notice of trial, but not countermanded it 


till the defendant had retained his counſel and was 


ready to attend, the court refuſed to grant coſts to 
the defendant *. : | 

The ſtatute 18 Eliz. c. 5. .. 3. (made perpetual by 
27 Eliz. c. io. ), the object of which was to prevent 
vexation in common informers, expreſsly provided, 
that where any informer on a penal ſtatute ſhall be 
nonſuit, delay, diſcontinue, or verdict paſs for the de- 
fendant, he ſhall pay to the defendant his coſts and 


charges; for which he ſhall have his ca. /a; ff. fa. 
or elegit, as in other caſes of execution. 


| Now, proſecutors qui tam are looked upon as com- 
mon informers; and where a ſtatute gives a penalty 


to a ſtranger, he is 2 common informer, and ſhall 


pay coſts under this ſtatute ; otherwiſe where the 
ſtatute gives it to the party grieved, for he is not liable 
to coſts *. BEE | 
Lord MANs FIELD ſaid - This ſtatute is deciſive ; in 
qui tam actions there is liberty given to the informer, 
by the ſame clauſe as provides for coſts, to compound 
for the offence with leave of the court, which ſhews 
they are common informers *. 9715 
And an informer qui tam is liable to coſts under 
this ſtatute, as well as an informer ſuing for the whole 
penalty, though part of the penalty be limited to 
the crown; more eſpecially where liberty is given to 
1 Hull. 578. 1 Barnard. K. B. 275. - 
; as get | 
Op. « 
Pe 307 him 
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0 him to compound for it: for he may be juſt as vexa- 
a tious when he proſecutes on behalf of the king and 
2 himſelf jointly, as when he ſues on his own ſeparate 
4 account. | ; 
Y An informer qui tam can have no damages for 
1 detaining the debt, which does not accrue till the 
55 judgment; nor conſequently coſts of increaſe, which 
iy being founded upon, muſt follow ſuch damages. 
of Tha ſtatute gives a penalty and coſts, but no damages: 
1 the plaintiff has no right to the debt till after convic- 
80 tion, therefore he can have no right to damages for 
” detaining it“. | 7 „„ 
But no coſts can be recovered in any action pro- 
1 ſecuted by a common informer, or proſecutor qui tam, 
4 except colts are expreſsly given by the ſtatute inffict- 
be ing the penalty; becauſe, antecedent to the com- 
« mencement of the ſuit, a plaintiff who ſues as a com- 
le. mon informer has no right of action veſted in him, 
nd or any intereſt in the penalty ; he has ſuſtained no 
a, particular or private injury, and therefore can have 
no claim beyond the preciſe penalty, which the legiſla- 
* ture has deemed it requiſite to inflift, and adjudged 
lty to be a ſufficient and adequate puniſhment for the 
all public inconvenience or miſchief ſuppoſed to reſult 
" from the offence prohibited. & 0 0» 
ble In all the ſtatutes of exciſe giving penalties, a pro- 
; viſion is made for the proſecutor to pay coſts to the 
2 defendant if he diſcontinue, or a verdi& or judg- 
2 ment paſs againſt him: and if he ground his in- 
nd formation upon a ſtatute not in force, or diſcontinue, ' 
REY he will be liable to coſts under ſtatute 18 Eliz. c. 15, 
which is to have a liberal conſtruction *. 
_ But after a verdict for the plaintiff, if judgment 
— be arreſted for any defe in the pleadings, defendant 
1 to 1 Cowp. 366. : FE 
* > Bur. 2019; 4 Bur. 2006. a 
3 1 H. Black, Rep. 10. Cromp. Prac. 
# Hut, 35. 2 Kcb. 106. Gilb, H. C. P. 291. Hull. 202, 
him 
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has no coſts: but an informer pays coſts where the 


— . 1s againſt him, becauſe the court in which 
e ſues has no JuriſdiCtion 3 and although judgment 


be not upon the merits *. And it is ſaid that the 


entry of a noli prof. by the plaintiff in a popular ac- 
tion comes within the ſtatute. Ihe 18 Eliz. c 5, ex- 


| tends to all actions by common informers, whether 


grounded upon ſtatutes made prior or ſubſequent to 
that which operates as a perpetual direction to all 
informers *, and its operation ſupplies any deficiency 
of any ſtatute which does not give coſts. But no ac- 


tion on any ſtatute, by the party grieved, whether 


the ſtatute give him the whole or part of the penalty, 
is within the purview of 18 Elix. c. 5. (nor within 
31 Fliz.c. 5, which limits the bringing of actions on 
penal ſtatutes , the whole purport of which ſeems 
clearly to relate only to common informers ; and 


every perſon proſecuting upon a penal ſtatute, which 


gives an“ action to him that will ſue, is a common in- 
former within the meaning of that ſtatute. 

But, although the party grieved is not liable to 
coſts under 18 Eliz. c. 5, yet if he would have been 
entitled to coſts on a recovery in ſuch action, he 
ſhall, on a nonſuit, or verdi& againſt him, pay coſts 
under 4 Ja. 1. Ce 3. 

By 4 Fa. 1. C. 3, if any perſon commence any ac- 
tion of treſpaſs, or other action, wherein the plaintiff 
might have coſts, and, after the defendant's appearance, 
become nonſuit, or verdict paſs againſt him, the de- 
fendant ſhall have his coſts “. 


By 7 Ja. 1. c. 5, which was made to protect ma- 


1 Tee and other his majeſty's officers from vexatious 
Juits, for acts done in the execution of their offices, 
by evil diſpoſed and contentious perſons—it any action 


Hull. 203. 

Fut. 35. Hull 204. 

3 2 T. Rep. 155. u. a. ante, ch. 8. f. 2. 

4 Co. Ent. 29. 2 Roll, 75. * 213. Hob. 219. Cro, Ja. 229. 
Hut. 16. 20. Cro. Car. 29. 


or 


4 


29. 


or 
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or ſuit upon the caſe, treſpaſs, battery, or falſe im- 


prifonment, ſhall be brought againſt them, or perſons 


acting in their aid, or by their command, for any 


thing done by virtue or reaſon of their offices, they 
may plead the general iſſue that they are not guilty, 
and give ſuch ſpecial matter in evidence to the jury; 
which ſpecial matter being pleaded, had been a ſuf- 


ficient matter in law to have diſcharged the defend- 


ants of the treſpaſs, or other matter laid to their 
charge: — and if a verdict paſs with the defendants, 
or plaintiffs become nonſuit, or ſuffer any diſcontinu- 
ance thereof, the judge, before whom the cauſe ſhall 
be tried, ſhall allow the defendants double coſts, for 
which they have like | remedy as in other cafes of 
coſts. | . | 
This ſtatute was enlarged, and made perpetual by 
21 Ja. 1. c. 12; but the ſtatute 21 Ja. 1. c. 28. 
ſeems to continue it only to the next parliament *, 
The court will not grant an information againſt a 
magiſtrate for having improperly convicted a perſon, 
unleſs the party complaining make an exculpatory 
athdavit denying the charge*. And, on the other 
hand, juſtices, in actions againſt them, are obliged to 
ſhew the regularity of their convictions, and their 
examinations muſt be produced and proved ?. | 
In the caſe of Barton v. Miles, Trin. 8 G. 2. the 
defendants were collectors of the tax on window- 
lights, and were ſued in an action of frover, by plain- 
tiffs, who were aſſignees in a commiſſion of bank- 
ruptcy ; and at the trial they were nonſuited, for not 
being able to prove a title to the goods taken. De- 


fendant moved for double coſts, under the ſtatute 


which gives it for all actions brought for acts done 
in the execution of office, where a verdict is for the 


* 3 Bulſt. 77. Cro. Car. 175. 285. 467. Vaugh. 213. 
1 Mod. 184. Noy. 32. Moor, 845, 1 Roll, 274. 

2 3 E . Rep. 388. ; 0 

I I Str. 711. | 
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- ions, or the plaintiff is nonſuited ; and the 
method of doing it is generally on a certificate of 
the judge who tried the cauſe, that the defendants 
were in the execution of their office: but that could 
not appear in this caſe, becauſe the plaintiffs were 
nonſuited for not ſhewing a title, ſo that no evidence 
as to the taking was heard: but he now produced 
an affidavit, that they were officers, and in execution 
of their office; which was read, and a rule made for 


plaintiff to ſhew cauſe why a ſuggeſtion ſhould not 


be entered on the roll to that purport. The Ch. ]. 
ſaid, that though the court gave coſts by rule in a 
late caſe of this nature, that was done becauſe there 


was a diſcontinuance of the plaintiff's action; but 


that in the caſe of a nonſuit, there is a judgment 
entered for the defendants to have coſts, as is re- 
quired by ſeveral ſtatutes. 

The plaintiff's counſel ſhewed cauſe againſt the 
rule, and admitted that double colts muſt be given 
in favour of ſome of the defendants; but that two of 
them were not collectors, but only aſſiſtants, and the 
act which gives double coſts does not extend to fa- 
vour them. 


Lord Hanxpwiek E- They muſt make their ſug- 


geſtion as they can; but we take no notice ef the 


leveral capacities of the defendants, for it is one 
taxation, and not ſeparate colts for every defendant. 
Then plaintiff's counſel would have queſtioned, 
Whether, as the parties are out of court on this non- 
ſuit, there can be a ſuggeſtion entered on the roll ? 
Lord ian ůbwick i That point is fully ſettled, and 
not to be diſputed, and the defendants have no other 


—_ to get their double colts. Therefore the rule | 


was made abſolute 
In treſpaſs for — 55 a gun, after Not guilty had. 
ed, the plaintiff moved to IANA; on PORE 


_ 2 Cal, t. Hardw. 125. 
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of coſts. The defendant, on an affidavit of his being 
a juſtice of peace, and in execution of his office, 
moved for double coſts; and the queſtion was, Whe- 
ther it ſhould be done by rule or by ſuggeſtion? 


And on conſideration the court held, That this being 


a diſcontinuance with leave of the court, obtained by 
rule, they might make this a part of the terms: and 
that this made it different from the caſe of a verdi& 


or nonſuit, where it muſt be done by way of ſug- 


geſtion 8 TS 

Coſts are not payable where any material part of 
an order affecting the party is quaſned . 

In an action againſt a commiſſioner of land-tax, 
where the plaintiff was nonſuited, the queſtion was, 
Whether the defendant ſhould havetreble coſts? — The 
judge had not certified; notwithſtanding which, the 
court made a rule for treble coſts, and directed a 
ſpecial entry on the roll, viz. Becauſe, upon exami- 


nation in court, it appeared that the defendant was a 


commiſſioner, and in execution of his office, purſuant 
to the ſtatute * Hunt v. Kobinjon. 8 
There are ſeveral caſes where the court has allowed, 
on motion, a ſuggeſtion to be entered on the roll, of 
the ſpecial matter which did not appear upon the 
poſeca 4, all relating to acts done in execution of office, 
where treble coſts were allowed. e e 
Mr. Crompton ſays, That if the jury neglect to aſſeſs 
the damages, or aſſeſs only ſmall damages, a ſug- 
geſtion to entitle the defendant to 7reble damages and 
coſts may be entered afterwards upon the roll: and 
it a verdict paſs for defendant, he muſt get a certifi- 
cate from the judge, that the action was brought againſt 


I 2 Str. 974. 

2 2 Str. 1198. 

3 Cal. C. B. 16. | | | 
4 2 Barnard, 103. 117. 2 Kel. 59. 1 Str. 49. 50. 


him 


„ n 


im for ſomething done in execution of his office, in 

| order to entitle him to double coſts under theſe acts, 

By 8 & 9 V. 3. c. 11, in treſpaſs, aſſault, falſe im- 

priſonment, or ejectment againſt ſeveral defendants, 

if any one or more be acquitted by verdi&, each of 

them ſhall recover his colts, unleſs the judge ſhall 

immediately after the trial, in open court, cert ity upon 

the record, that there was a reaſonable ground for 
making ſuch perſon a defendant. /. 1. 

Treſpaſs on the caſe is not within this ſtatute “. 

And by 10& 11 V. 3. c. 21. % 21, if any perſon 

be ſued for any act done by him in purſuance of any 

ſtatute relative to the exciſe, he may plead the general 

 Hvue—andifaverdictpaſs for thedefendant, or the plain- 

tiff be nonſuited, the defendant ſhall have treble coſts. 

By Stat. 19 8 34 J. 16, if any information be 

brought to trial for ſeizure of any ſhip as forfeited 

for illegally carrying goods or of goods prohibited 

; or exported, or intended or attempted to be export- 

_£ed—cor as illegally re-landed after having been ſhip- 

ped on debenture or certificate, wherein a verdi& 
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And 


ES 


| ſhall be given for the claimer, and it appear to the t1 
judge at the trial that there was probable cauſe” of U 
j ſeizing, the judge ſhall certify the ſame on the record, A 
| and then defendants ſhall not be entitled to any coſts ; re 
: nor any perſons who ſeized the ſhip be liable to any b 
; action or proſecution for the ſeizure ; and if any ſuch th 
| proſecution be brought, and verdict go againſt de- in 
| fendant, if the judge at the trial certify on the record 
| that there was probable cauſe of ſeizure, then the th 
h plaintiff, beſides the ſhip and goods, or their value, be 
| ſhall not be entitled to above twopence damages, nor th 
to any coſts, nor the defendant be fined more than one C2 
fhilling.. . St 
| This act was in force for ſeven years, and is con- pr 
5 tinued by divers ſtatutes, and laſtly by 4 G. z. 6. 12, an 
ll until 1771, and partly by 19 G. 5 c. bg. J. 23. de 
; Comp. Prac, 2 Str, 1015. 
ll: 
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And by 23 G. 3. c. 70. /. 29.—26 G. 3. c. 20. 


J. 31. —and 28 G. 3. c. 37. J. 24, if any information 


or ſuit ſhall be commenced and brought to trial on 


account of any ſeizure, wherein a verdict ſhall: be 


found for the claimer, and it ſhall appear to the judge 


\nd 


that there was a probable cauſe of ſeizure, the judge 
ſhall certify the ſame on the record ; and in ſuch 


caſe the claimant or defendant ſhall not be entitled 
to any coſts, nor the perſon who ſeized be liable to 
any action, Wc. on account of ſuch ſeizure :—and if 
any action, &'c. be brought to trial againſt any per- 
ſon whatſoever on account thereof, wherein a verdi& 
ſhall be given againſt the defendant, if the judge ſhall 
certify on the record that there was a probable cauſe 
of ſeizure, whether any information ſhall be brought 
to trial to condemn the ſame or not (26 G. 3. c. 40. 


J 31.) then the plaintiff, beſides the thing ſo ſeized, 


or its value, ſhall not be entitled to above twopence 
damages, nor to any coſts, nor the detendant be im- 


priloned, or fined above one ſhilling. 


This certificate may be given at any time after the 
trial, and out of court, as well under this ſtatute as 


under 4 G 3. c. 15. /. 46, which relates to America. 


And if a ſentence in favour of the captor is afterwards 
reverſed in an inferior court, and then the owner 
bring his action againſt the captor, a certificate from 
the judge of the inferior court of appeal is good with- 
in the ſtatute *. = He LL 

A judge might certify under the ſecond branch of 
the 16th Section of 19 G. 2. c. 34, though there had 
been no information brought in the Exchequer for 
the condemnation of ſhip or goods ; but now, by the 
cxpreſs meaning of the ſecond branch of Sect. 24. of 
Stat. 28 G. 3. c. 37, a certificate that there was 
probable cauſe of ſeizure may be granted, whether 
any information have been brought to trial, to con- 
demn me fame ornot. 20257 

Doug. 102. | 3 Ibid. 108. 
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The judge of a court of admiralty in the planta. 
tions, may grant a certificate that there was probable 
cauſe for ſeizure of a ſhip as a ſmuggler, after the 
ſentence ; and it may alſo be granted by the judge of 
an appellate court of admiralty*. 

Theſe points were aſcertained in the caſe of Sulli- 
van and Montague. The defendant being captain of 
a man of war, on the Quebec ſtation, had ſeized a trad. 
ing veſſel, of which the plaintiff was maſter and own- 
er, as a ſmuggler. _ 7 99 05 

Upon information in the vice-admiralty court at 
Quebec, ſentence was pronounced againſt Sullivan; 
whereupon he appealed to the ſuperior court of ad- 
miralty, at Halifax, where the ſentence was reverſed. 
On defendant's return to England, Sullivan brought 
this action of zre/þaſs, in the court of King's Bench, 
againſt Montague; and, on the trial, the fact of the 
treſpaſs being proved, the defendant produced a copy 
(by plaintiff's conſent) of the record of proceedings 
on the appeal in the court at Halifax; on which was 
indorſed a certificate of the judge of that court, That 


there was a probable cauſe of ſeizure ; and indorſed 


thirteen months after the ſentence, which was poſte- 
rior to the commencement of the preſent action. 


On a rule to ſhew cauſe why a nonſuit ſhould not 


be entered, two queſtions. were made— 

1. Whether the certificate could have been granted 
even at the time when the ſentence on the appeal was 
Pronounced ? 

2. Whether it could be granted ſo long after the 
ſentence ? X | 


It was ſuppoſed, on the trial and argument, that the 


certificate had been granted on the 16th Section of 
19 G. 3. c. 34; and it being held that the clauſe was 
confined to Great Britain, and applied only to caſes 


where there had been a trial before a jury, and a 


verdict, the caſe ſtood over, to ſee whether any ſu 


— 


Doug. 100. icg. 


ſequent 
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ſequent act had extended this proviſion for granting 
certificates to the admiralty courts in America. 
Lord MANSFIELD, at the trial, had refuſed to certify 


under the ſecond branch of theclauſe, being of opinion 


that the caſe was not within it; for that it only related 
to caſes where there had never been a condemnation. 

When the argument came on again, it appeared 
that, by 4 G. 3. c. 15. /. 46. the 16th Section of 


19 G. 2. c. 34, is expreſsly extended to America, and 


to caſes where there has either been a verdi& or /en- 
fence. N : 
Plaintiff inſiſted, 1. That the certificate could not 
be granted upon an appeal: and, 2, That it could 
only have been granted at the time when the ſentence 
was pronounced. | 5 

Lord MAxsFIELD delivered the opinion of the 
court: | | ny 

1. That the judge in the appellate juriſdiction had 
a power to certify, ſo that the words and meaning of 
the ſtatute of 4 G. 3. were, that wherever a ſentence 
was pronounced, the judge might certify : That a 
contrary conſtruction would be attended with abſur- 


dity. There could be no certificate in the original 


court, becauſe the ſentence was in favour of the de- 
fendant ; and it would be ſtrange indeed if he were 
to be in a worſe ſituation” than if that ſentence had 
been againſt him. 2. That the certificate might be 


granted after the trial. That there were no words 


confining it to the time of the trial; and the caſe on 
the ſtatute of 4 Ann. (c. 16. .. 5.) was a ſtrong au- 
thority on this point. That the caſe of a ſentence 
by a court of admiralty was ſtronger than that of a 
verdict at law, becauſe the verdi& is entered and 


completed immediately; but the ſentences in the 


7 


I Barnes, 14 1. 4to. edit. 17/2, there being no expreſs words 
requiring it at the trial, it might be done on application for taxing 
Colts. eB 
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admiralty court, are often not drawn yp for months 
after they are pronounced. The rule for entering a 
nonſuit muſt be made abſolute. 

A new objeCtion being taken, that the certificate 
did not exiſt at the time of the commencement of 
the action, it could not be taken advantage of on 
the general iſſue, but ought to have been pleaded. 
This queſtion ſtood over for argument, and Lord 
Mans*1ELD afterwards delivered the unanimous opi- 
nion of the court, to the following effect: 

© The queſtion made at the trial was, whether the 
judge of the court of Halifax could certify after the 
cauſe was over That was the point ſaved. If the 
court ſhould be of opinion that the certificate was a 
bar, a nonſuit was to be entered. The queſtion was 
fully argued laſt term, and we were all of opinion that 
the certificate was a bar to the action. After that 
opinion was delivered, a motion was:made to ſupport 
the verdict, and on grounds entirely new: for it has 


been objected, that the certificate ought not to have 


been read at the trial, 1. becauſe it did not exiſt 
when the action was brought; and, 2. becauſe it did 
not exiſt at the time of the plea pleaded. This was 
no part of the queſtion meant to be fubmitted to the 
court; yet the plaintiff was fully appriſed of the certi- 
ficate before the trial, and a copy of it was read by 


. conſent. The only way in which we could let the 
plaintiff have the advantage of the preſent objection, 


would be to grant a new trial; but in that caſe, the 
defendant muſt be let in to plead the certificate. 
This alone is decifive. But to go further—If the 
objection had been made at the trial, we think it 
could not have prevailed. Adio non goes in every 
caſe to the time of pleading, not to the commence- 


ment of the action. 


1 Reynolds v. Beerling. 25 6. 2 Doug. 112. n. and Evans 
v. Prefer. EE - Rep. 186. e ; a 


1 | In 


EFF 


CHAP. IX.] Of Cots, Ce. : - me; 


In the preſent inſtance, the general iſſue is given 


by ſtatute, and that leaves every defence open, which 
the defendant might otherwiſe have by ſpecial plead- 
ing. The certificate is dated 21 June 1777, and the 
plea was Tk”; delivered on the 1oth of that month: 
but the plaintiff made up the record, and entered 
the plea of Hil. 1778. We think he could not have 
been let in at the trial to contradift the record. 
Legal fictions and relations can never be contra- 
dicted to prevent juſtice, and let in mere objections 


of form and regularity *. If a writ is teſted the laſt 
day of a term, you cannot ſay it iflued in the va- 


cation for the purpoſe of making it void, though you 
may ſhew when it really iſſued, if the juſtice of the 
caſe required it. | 

But here the plaintiff himſelf made up the record : 
Shall he be admitted to aver againſt his own act, by 
which he has miſled the defendant ? By ſo doing he 
faid to the defendant, ** Inſtead of pleading this mat- 


ter, you may give it in evidence.“ One caſe was 


mentioned at the bar, in which a certificate granted 
after iſſue joined was admitted in evidence, but it 


is ſaid that no objection was made. 


There is great reaſon for conſidering the certificate, 
in caſes like this, as granted nunc pro tunc: but with- 
out giving any opinion now on that point, as the 
objection was not made at the trial, as it would not 
have availed if it had been made, and as the defend - 
ant, if it were to prevail now, muſt be let in to plead, 
we are all of opinion that the rule for a nonſuit 
ought to ſtand.“ 1 | 

A like power, as already ſtated, is given by Stat. 
23 G. 3. c. 70.—/. 29 & 26 G. 3. c. 40. / 31, to 
the judges to certify, where a ſeizure has been 


made under the exciſe laws: but it has been ſince 


1 Cop. 161. 177. 
22 Str. 749. 2 Bur. 950. 3 Bur. 1241. 
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reſolved, that the judge can only certify where the 
action was for the ſeizure of the goods, not where it 


was for other injuries accompanying the ſeizure ; as 
breaking locks, Sc. here the certificate of probable 
on could not deprive the plaintiff of his full 
colts *. uu . 1 

In treſpaſs againſt an officer of cuſtoms for injuries 
committed in a ſeizure, the jury gave a verdict for 
the damages, and the judge afterwards certified a 
probable cauſe of ſeizure under theſe ſtatutes; the 


. queſtion aroſe, Whether the plaintiff could be entitled 


to more than twopence damages notwithſtanding the 
certificate ? But it was held, that the ſtatutes and the 


"certificate extended only to ſeizing the goods, and 


not to the injuries. The verdict was general, the ſe- 
veral charges might have been diſtinguiſhed on the 
ſeparate counts; but the jury found the defendants 


guilty of all, and having given above 40's. damages, 


the plaintiff was entitled to them, and to coſts; and 
the court made a rule for the plaintiff to enter up 
judgment for damages and coſts, notwithſtanding the 
certificate. PHI Bs 

Where the officer has a verdict, he muſt procure a 


certificate from the judge, that the action was brought 


againſt him for ſome act done in execution of his 
office, in order to become entitled to double coſts— 
and where no certificate 1s procured, a ſuggeſtion on 


always on payment of coſts, and therefore muſt be in 
this caſe on payment of double coſts . = 
Mr. Tidd ſays *, That in theſe and ſuch like caſes, 
where it does nat appear on the face of the record 
that the defendant is entitled to the benefit of the ac 
. H, Black. Rep. 28. ö - 3 
2 ent. 4. Onfl, N. Pr. 279. Cromp. Prac. Doug. 194. 
r to rs or oe 


(as, 


the roll is neceſſary; but when plaintiff diſcontinues 
with leave of the court, it is unneceſſary, for that is 


contrary to law, he ſhall ſorfeit for every ſuch Tan. 
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(as, where he pleads the general iſſue), and there is no 
particular mode appointed for recovery of the coſts; 


the proper mode, after a nonſuit or verdict for the 
defendant, is to apply to the court, upon an affidavit 


of the facts, for leave to enter a ſuggeſtion on the 
roll. And it cannot be done by rule of court, un- 
leſs where the plaintiff moves for leave to diſcontinue 


on payment of coſts; in which caſe the court may 


make it part of the rule, that he ſhall pay double or 
treble coſts . But where a particular mode is ap- 
pointed by ſtatute for the recovery of double or treble 
coſts, as by the certificate of the judge who tried the 


cauſe, on the 7 Ja. 1. c. 5, there that particular 


mode muſt be obſerved 3: ſo that if the judge certify, 
there is no need of a ſuggeſtion ; and if he do not, it 
is uſeleſs, except where judgment goes by default *. 
By ſtatute 15 Car. 2. c. 11. / 4. if any commil- 
ſioner or farmer ſhall give a falſe or corrupt judgment 
for the benefit of his farm, to the brewer's damage, 


ment double coſts to the 5 injured; and if any 
perſon do unjuſtly complain of any judgment of com- 
miſſioners, and ſo ſhall be found upon his appeal, he 
ſnall forfeit double coſts for ſuch unjuſt vexation, to 


be recovered by information, Sc. in any court of 


record. 3 | 2 N 

And by Sect. 19. of the ſame ſtatute, no appeal in 
any cauſe of exciſe ſhall be admitted, until the appel - 
lant ſhall have depoſited the /ingle duty in the hands 
of the commiſſioners, farmers, or ſub-commiſſioners 
of the diſtrict where the cauſe was originally heard 
and determined; and have given ſecurity to the 
commiſſioners of appeals, or juſtices, where it is to 


I Str. 49. 50. Ca. Pr. C. B. 16. Ca. t. Hardw. 125, 138. 
2 Str. 1021. —3 Wilſ. 442. S. C. Say. Rep. 214. 
2 2 Str. 974. „ | - | 
3 2 Vent. 45. Doug. 307. 8. n. : | 
4 Ca. t. Hardw. 138—9. 3. 4 
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be finally adjudged, for all ſuch fine, Sc. as was ad. 
judged againſt him; and on reverſal of the judgment, 
the whole, or part, as they ſhall decide, ſhall be re- 
ſtored ; and the original proſecutor ſhall pay him 
double coſts ; but, if the judgment ſhould be affirmed, 
he ſhall pay the like cofts to the commiſſtoners com- 


; f 


plained of. S 3 
Upon this clauſe it has been holden, that the per- 


ſon in whoſe name an information is exhibited before 


the ſub-commiſſioners of exciſe, whoſe judgment is 
afterwards upon appeal reverſed, fhall be deemed the 


_— profecutor, and liable to double coſts given 


jn fuch caſe to the appellant, although it may appear 


that another perſon was the real proſecutor, and that 
both the information before the ſub- commiſſioners 
and the appeal were inſtituted and carried-on by the 
direction, and on the behalf of ſuch other perſon *. 
By ſtatute 4 & 5 W. & M. c. 18. to prevent ma- 


licious informations and delays of proſecutions, and 


to ſecure to the parties injured their reaſonable coſts, 
the clerk of the crown of the court of King's Bench 
ſhall not without expreſs order of court exhibit, re- 
ceive, or file any information, or iſſue any proceſs 
thereon, before he ſhall have taken, or have delivered 
to him, a recognizance from the perſon procuring 


ſuch information, with the place of his abode, title, 


or profeſſion, to be entered into, to the perſons againſt 
whom the information is to be exhibited, in the pe- 
nalty of 20 l. to effectually proſecute ſuch information, 
and abide the orders. of court: which recognizance 
the clerk of the crown, and alſo every juſtice of peace 
where the caule of any ſuch information ſhall ariſe, 
are empowered to take; and the clerk of the crown 
ſhall enter the ſame on record, and file a memoran- 


dum in ſome public place in his office, that all perfons 


may reſort thereto without fee : and if the defendant 


* Hull, 254. | 


Lan. 2 3 C 


9 
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appear and plead to iſſue, and the id ſhall 
not at his own coſt, within one year after ifſue join- 
ed, procure the ſame to be tried; or if upon ſuch 
trial, a verdict paſs for defendant; or if the informer 
procure a 100i proſequi to be entered, then the court 
of King's Bench is authoriſed to award to the defend- 
ant his coſts, unleſs the judge before whom the ſame 
was tried, ſhall at the trial in open court certify upon 


the record, that there was a reaſonable cauſe for ex- 
hibiting ſuch information; and if the informer do 


not, within three months after coſts taxed, and de- 
mand made thereof, pay to the defendant ſuch coſts, 
the defendant ſhall have the benefit of the recogni- 
zance to compel him thereto. Theſe proviſions 
however extend only to ſuch informations as are ex- 


hibited in the name of the maſter of the crown office. 


Upon an information againſt ſeveral defendants 
where only one was acquitted, although the judge 


did not certify probable cauſe, yet it was held that 


the proſecutor was 20 liable to pay this defendant's 


_ coſts—becauſe till 8 & 9 V. 3, the plaintiff never 


paid coſts in any action if but one defendant was 
found guilty ; and the act above ſtated cannot be in- 
tended to make proſecutors otherwiſe liable than as 


_ plaintiffs were before in other actions; and all 


ſtatutes that give coſts are to be taken ſtrictly . 

In the caſe of the King v. Filervood, the defendants 
were acquitted, and the coſts were afterwards taxed 
at 54 J.; and application was made for the purpoſe of 
taking the opinion of the court on the conſtruction 


of the act. The Legiſlature ſaw that in ſome caſes 
the coſts would not exceed 20 J. and therefore limit- 


ed the recognizance to that ſum; but that does not 
ſeem to confine the power which is given to the 
court, in the other parts of the clauſes, where it is 


| authoriſed to award to the Ae his colts ; and it 
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had been the uniform practice in the crown-office to 
allow to defendants all their coſts under this act, 
without regarding the ſum mentioned in the fecog- 
nizance: a practice confirmed by Lord gs, in 
another caſe *, _ 

But it was alleged on the other fide, that ihe court 
could not exceed the recognizance, and no coſts are 
due at common law, where the-proſecution is at the 
king's fuit. Under this ac the party has no means 
to enforce the payment of any coſts within three 
months; after which time Fe is only entitled to the 
benefit of the recognizance to compel payment of 
20 J.; ſo that it is clear the Legiſlature did not in- 
tend to give a defendant more than 20 J.; for it 
would be abſurd to give him the benefit of che recog- 


nizance, which could only enforce. the payment of 


201. if he had a better ſecurity for his whole coſts by 
applying to the court for an attachment, as in Rex 
v. Howell*, and Rex v. Morgan, where the coſts 
were reſtrained to 20 /. 

The court ſaid, That in looking into the act, and 
intg theſe caſes, the coſts were limited to the ſum 
ſpecified by the act, viz. 20 /.—and there being no 
authority to the contrary, they were not warranted 
in giving more than was mentioned in the recog- 
nizance *; and intimated, that perhaps it might be 
Proper to adopt ſome new rule, ſuch as refuſing to 
grant any information, unleſs the proſecutor will un- 
dertake to pay all the coſts, in caſe he does not 
ſubſtantiate his charge; but that was a matter for fu- 
ture conſideration. _ 

The court had done fomething like this before, in 
a caſe of removing ſummary proceedings before a 
. magiſtrate, under the Lottery Act, to the King's 
ons by pp: in which the rule wks that no 

3 Burr. 1304. | 
* 85. t. Hardw. 247. 


3 2 Stra. 1042. 
4 2 T. Rep. 145. 


coſts 
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coſts were * unleſs recognizance was entered into 
at the time of removing the proceedings. 
Lord MaxsFiELD—By the rule of law the king 
neither receives nor pays colts : we are aware of the 
_ miſchiefs of granting certioraris for vexatious pur- 
poles; and it is diſcretionary in the court, whether 
they will grant them or not. For the future we will 
oblige the party applying for a certiorari to enter in- 
to a recognizance to pay the coſts, but we are not 
authoriſed 10 grant them by 13 G. 2. 6. 48. fe 5. 
without a recognizance. The King v. Jenlinſand. . 
However, in a ſubſequent caſe in Hz. 28. Geo. * 
the King v. Brooke, the court refuſed au application 
for a rule to compel the proſecutors to give ſecurity 
for coſts above the recognizance of 26 /., and ſaid, 
that if any alteration were neceſſary, it had better be 
done by legiſlative authority, than by an order of 
court—and here reſts the law on this matter. > 
Under ſtatute 8 Ann. c. 7. ſ. 63. which gives io 
cuvxity in 30 J. to anſwer coſts, the attorney-general, 


as well as the officer, is entitled to colts where there 
* is judgment for the crown. | 
i Upon an action on a penal ſtatute the defendants 
J moved, on an affidavit of the plaintiff s poverty, that 
5 he ſhould give ſecurity for coſts: but it was refuſed; 
5 for the ſtatute having given him power to ſue, it is 4 
5 debt due to him; but if it appeared that the action 
. was brought in a feigned name, they, would oblige 
t the real proſecutor to give ſecurity *. Nor will the 
. court make a rule for an informer, who is a foreigner, | 
to give ſecurity for coſts *, or ſtay proceedings in a 
5 qui tam action, till coſts on a non preſ. in a former 
5 action by a different plaintiff againſt the ſame de- 
>; fendant be paid. : 
A Where a ſtatute gives treble damages and coſts of 
ſuit,” the coſts ſhall be trebled as well as the damages, 
7 1 Ve Reps By. © 1 Cowp. 2 a 
2 Far. 92. F Bunb. 90. Y Ibid, 1. 
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and where damages were before recoverable at com- 


mon law, and are by any ſtatute increaſed to double 
or treble the value, coſts alſo, as parcel of the da- 
mages, ſhall likewiſe be doubled or trebled, though 
not ſo expreſſed by the ſtatute : but where a ſtatute 
gives damages double or treble, where no damages 
were before recoverable, . there no coſts thall be 
allowed *. 5 
It has böse ner been laid 000 that where a ſtatute 
entitles a perſon to double or treble. coſts, it means 


that the coſts aſſeſſed by the] jury only ſhall be doubled 


or trebled, and not thoſe given de incremento by the 
court But the contrary had been ruled in two caſes 
prior in point of time, that the coſts de incremento, as 
well as thoſe given by the jury, ſhould be doubled or 


trebled *; and in conformity with which it has ſince 


been repeatedly adjudged, that there is no diſtinction 
between the coſts given by the jury and thoſe given 
by the court: but that whereſoever a perſon is en- 


titled to double or treble coſts, not only thoſe aſſeſſed 
7 the jury, but alſo thoſe adjudged de increment by 
11 ] 


court, ſhall be doubled or trebled*. 
Where the defendants had judgment as in caſe of 


a nonſuit, and, as officers of exciſe, had treble coſts 


taxed; the plaintiff, having brought a writ of error, 
which was nonproſſed, was taken in execution for the 
coſts of the whole. Afterwards the plaintiff obtained an 
order in the Exchequer for a ſtay. of proceedings till 
taxation ſhould be reviewed, Upon which review 
It appeared to be a cauſe where only fingle coſts were 
given, and they were accordingly reduced, and the 
plaintiff diſcharged out of cuſtody, the counſel for 
the defendant waving 1 the aflirmance | in e error. The 


1 Hull. 477. 19. 20 —2 Inſt, 289. Gilb. 0. P. 368. Cowp. 


368. 'Dy. 159, b. Carth. 297.  Onll. N. Pr. 28 1. 
* 2 Danv. Abr. 22 1.— 1 Ro. Abr. 56 17. 
3 Cro. El. 582.—1 Leon. 282.—2 Leon. 52. 
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plaintiff refuſing to pay the ſingle coſts, a capias ad 


fatisfac. iſſued, and he was taken in execution; which 


the court held regular, though it was contended that 
he had already been in cuſtody for the ſame duty, 
and having been W could not again be 
taken. 


By the 9 the granting the order to re- 
view the taxation, and ſtay proceedings, the effect of 


the former capias was ſuſpended; and, as the ſingle 
colts were not then taxed, there was no ground for 
detaining him then ; but if the ſingle colts had been 


taxed before his diſcharge, he ſhould have been de- 


tained till paying them; and then a diſcharge would 
have prevented his being again taken. iT Jer v. * 
—_— 1255 3; 5 0 
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y} EFORE we proceed to the ſeveral articles 


rendered exciſeable by various ſtatutes, it may 
be proper to ſtate the regulations, requiring licenſes 
for the dealers in thoſe .commodities— the proviſions 


of the act apply equally to them all in every reſpect, 


except the amount of the licenſe duty, which will be 
ſtated in each article. | 

No perſon ſhall make or manufacture exciſeable 
commodities for ſale by himſelf, or by others em- 
ployed by him or for his benefit, publicly or private- 
ly, before he ſhall have taken out a licenſe for that 
purpoſe ; for which he ſhall pay the ſum mentioned 
under each article. 24 G. 3. . 2. c. 41. / 5. 

And if ſuch licenſe ſhall be taken out within the 
limits of the chief office of exciſe in London, it ſhall 
be granted under the hands and ſeals of two or more 
commiſſioners, or of ſuch perſons as they ſhall ap- 
point, and the ſeveral duties ſhall be paid at that office: 
or if taken out in any other part of England or Wales, 
or in Berwick upon Tweed, then under the hands and 


ſeals of the ſeveral collectors and ſuperviſors within 


their collections and diſtricts, and the duties paid to 
the collector of the diſtrict where granted: or if taken 


out within the limits of Edinburgh, then under the 


hands and ſeals of two or more commiſſioners in 
| Scotland; 


Stotland; ad if in any other * ibereß then by 


the collectors and ſuperviſors of the diſtrict, and the 


duties paid to ſuch collectors, who are reſpectively 


to deliver them to the erſons applying, on ment 
of the duties. /. 6. : i 
Theſe licenſes are to be nat m within 
ten days before the expiration of twelve calendar 
months after taking out the firſt licenſe, and ſo on 


from year to year, on like payment —on the penal- 


ties mentioned under each article. / 7. 

Perſons in partnerſhip, and carrying on their trade 
in one houſe or ſhop only, need not take out more 
than one licenſe in any one year ; but no one licenſe 
ſhall authoriſe them to make or manufacture any ex- 
ciſeable commodity in any other houſe or place than 
thoſe which they occupied at the time when the licenſe 
was granted: /. 8. 

Where ſeveral perſons: are concerned in partnerſhip 
or otherwiſe, and goods come to their hands, they 
knowing that the duties thereon have not been paid, 
the crown has its remedy on any one of them for the 


| whole penalty; it being in the nature of a 7ort, and 


not a contract ; as in caſes of tort, a ſubject might 
come upon any one concerned in the tort : and on 
ſuch an information of devenerunt, there is no neceſ- 
ſity that the goods ſhould be proved to come actually 
into his hands; if they come into his power, or into 
the cuſtody of any agent of his, or to any perſon by | 


his direction, it is ſafficient *. 


The duties charged upon licenſes in England and 
Scotland are under the management of the commil- 
ſioners of exciſe reſpectively. /. g. 1 Se, 

And all powers, authorities, and penalties, given by 
ſtatute 12 Car. 2. c. 24, or any other law in force 
relating to the exciſe or inland duties, under the 
management of the commiſſioners of exciſe, ſhall be 
applied 6 theſe duties. * 10. : 


94 Bunb. 223. | 
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* Of Licenſes. L | [Pan I. 


Penalties to be recovered by action of debt, plaint, 


or information, in any court of record at Weſtminſter, 
or Exchequer in Scotland, half to the king and half 
to the proſecutor, /. 11. 


The net duties to be paid e the Exchequer apart 
from all other duties. f 12. 
Actions are limited to three months after the fact, 


to be laid in the proper county: the general iſſue to 


be pleaded, and this act and the ſpecial matter given 


in evidence; and if a verdict paſs for the defendant, 


or plaintiff de nonſuited, or diſcontinue, or judgment 
be given for the defendant, then treble colts to the 


_ defendant, /. 13. 


_ Refuſing to i a licenſe when ad has 
in many caſes, been held a ſubſtantial proof of reading 
without one. 

All money ariſing for adn which the commil. 


ſioners of exciſe or their agents are authoriſed to 
Rall and which are chargeable with per cent. duties, 


all be kept in the exciſe- books in entire ſums, with- 


out diſtinguiſhing how much is due for per cent. du- 
ties; and ſuch money, and alſo all other money 


ariſing for licenſes under the above act of 24 G. 3. 
c. 41. are to be paid into the Exchequer in ſuch entire 
ſums, and carried to the N Fund. 28 G. 3. 
. nn 

Hera for retail dealers in exciſeable commodi- 
ties were formerly, by ſeveral ſtatutes, under the ma- 
nagement of the commiſſioners of ſtamp- duties; but 
it was thought moſt adviſeable to repeal them, and 
to grant freſh duties thereon, and to commit them 


to the care of the commiſſioners of exciſe; and there- 


fore, by ſtatute 30 G. 3. c. 38, after enading ſuch 
repeals, it is by Sect. 6. enacted, 


That every perſon who ſhall retail foreign: bs; 


or Britiſh made wines, or ſweets, or diſtilled ſpirituous 
liquors, or ſtrong waters, ſhall, before he ſhall retail 
the , take out ſuch licenſe as will be ſtated 

= ide 
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the head of each article thereaf they are to be 


granted and renewable under a penalty of 501. upon 


the foregoing regulations, and in the ſame manner. 


1 


Upon the death or removal af a perſon. ſo . 
cenſed from any entered houſe, or premiſes in which 
ſuch licenſes ſhall authoriſe him to retail ſuch liquors, 
the commiſſioners; or any one of them, and the col- 
lectors and ſuperviſors within their diſtricts, may em- 

ower the executors or adminiſtrators, or the wife 
or child of the deceaſeq, or the aſſignee or aſſigns 
of ſuch perſon removing, who ſhall be poſſeſſed of 


the houſe and premiſes, in like manner to retail ſuch 


liquors therein; for the reſidue of that licenſe, with- 

out taking out a freſh one for the rel of the term. 
. IO. ; 

All privileges of Gs two Univeritie are ſaved. 


J. 1th 


All privileges of the Vintners company ilk Clan 
don, and thoſe of any other city, or town-corporate, 
are alſo ſaved; provided that no perſon admitted to 
his freedom in that company by redemption. only, 
ſhall be exempted from the obligation of taking out 


ſuch licenſe to retail foreign wine; but that the free- 
men only of that company already (i. e. before the 


21ſt of January 1790, the firſt day of that ſeſſion of 
parliament) admitted to their freedom in right of 
patrimony or apprenticeſhip, ſhall be entitled to os 
exemption: / 12. 

The privileges of che borough of St. Alban? g are alſo 
ſaved, to licenſe three taverns there for the main- 


tenance of the Tree. ſchool, according to letters patent 


of Queen Elia. and Ja. 1. ſc 13. 
No ſuch licenſe ſhall be granted to any perſons ex- 


cept thoſe to whom they might lawfully be granted 


by the ſeveral acts of e in _—_— immediately 
before this act. 


3 impoled by by this act are to be ſued for, 
Ls 
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| mitigated; Sc. according to the laws of exciſe, or 


by action, c. in any court of record at We/tmin/er, 
or Exchequer in Scotland half to the king and half 
to the informer. /. 16. 

The net produce of theſe duties are to be paid into 
the receipt of Exchequer. at Vſtminſter, and carried 


to the confolidated fund. ſ. 17. 


Statute 9 Ann. c. 30.—31 G. OS G. 3. ,—16 


& 24 C. 2.— and 27 G. 3..tor granting licenſes by 
commiſſioners of ſtamps, are repealed. /. 18. 


All powers of former ſtatutes relating to the re- 


railing of foreign wine, or Britiſh made wines, or 


ſweets, or diſiilled ſpirituous liquors, or ſtrong waters, 
or to licenſes to retail them, unleſs hereby altered, are 
to extend to this act. / 19. 


And alſo all the powers eſtabliſhed by ſtatute | 
12 Car. 2. c. 24, unleſs hereby altered, are alſo to ex 


tend to this act. / 20. 
The licenſes granted or ſuppreſſed by the juſlices 
under ſeveral ſtatutes for ſelling ale and other exciſe- 


able liquors, is a matter entirely diſtinct from the 


laws of exciſe - the payment for thoſe licenſes have 


a different appropriation; and diſobedience to the 


regulations for them is cognizable by a different 


eee in which the commiſſioners of exciſe 
have no power to interfere, and which exiſted long 


before their eſtabliſhment : it would therefore be a 


digreſſion to enter into the laws and doctrine con. 


cerning ſuch caſes, and irreleyant to the ſubject before 
us — and, however they may affect the conſumption 
of exciſeable liquors, are matters not comprehended 
within the laws of exciſe. 

But it may be proper to obſerve, that by a late act 
for the more effectual prevention of ſelling ale and 
other liquors by perſons not duly licenſed, if any 
perſon. ſhall ſell ale, beer, or other exciſeable liquors, 
by retail, or permit the ſame to be done. on his pre- 


miſes/i in England, without. being 1 licenſed ſo to 


do, 


? 


C 
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do, and be thereof convicted, he ſhall for every offence 


forfeit 20l. with all cofts of conviction, and on a ſecond 


conviction ſhall be rendered incapable of being then- 
after licenſed to keep an ale-houſe, or to fell ale or 
beer, or other exciſeable liquors, by retail. 35 G. 3. 
c. 11 bs; -. Ts 


Any one juſtice of peace where the offence 18 com- 
mitted, ſhall hear and determine the ſame in a ſum- 


mary way, ſummon the accuſed and the witneſſes, 


and upon appearance or contempt give judgment, 


and on confeſſion, or oath of one witneſs, ſhall con- 


vic: and if the party preſent (or, if abſent) within 


three days after notice perſonally ſerved, or left at the 


place where the offence was committed, do not pay 
the penalty and coſts to be fixed by the ſame juſtice, 
ſuch juſtice is required to iſſue his warrant of diſtreſs 
againſt the offender's goods whereſoever found within 
his juriſdiction, or any goods found in the place where 
the offence was committed, or in any houſe or place 
occupied therewith, or in any houſe, Sc. entered at 
the exciſe-office for keeping or laying any beer or ale, 
cyder or perry, by or in the name of the offender; 
and on the goods diſtrained to levy the ſum expreſſed 


in the warrant, according to the directions of the ſta- 


tutes 27 G. 2. c. 20. and 33 G. 3. c. 55. which, as to 
the execution of warrants, are extended to this act. 
And at the owner's requeſt the goods may be ſold 
within the four days allowed by the former of thoſe 
ſtatutes. ' . 2. 3. PS | 3 
The officer executing the warrant is to be allowed 
for keeping the goods diſtrained, not exceeding 55. 
per day while they ſhall be in his cuſtody, and for 
any perſons acting in his aid not 3 24. per 
day each perſon, às the convicting juſtice ſhall allow; 
proof being firſt made on oath to his ſatisfaction that 
ſufficient cauſe exifted for calling in ſuch aid. /. 4. 
The penalty to be equally divided between the 
informer and the poor of the pariſh where the offence 
of CN Ts CY Was 
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was committed; in ſuch manner as the juſtice- ſhall 


gal. penalty for uſing any ſuch place unentered, to 


: x [Pa Kr I. 


direct; and if return be made of no ſufficient diſtreſs 
found, any juſtice of any place within whoſe juriſ. 
diction the party againſt whom fuch warrant of dif. 


- treſs ſhall have iſſued ſhall at any time be found, on 


producing the warrant and return (and if he ſhall be 
of any other county, then upon oath of the hand- 


writing of the juſtice granting the warrant of diſtreſs, 
and of the truth of ſuch return), may commit the 


offender to the common gaol or other priſon within 
his juriſdiction, for a term not exceeding ſix calendar 
months, nor leſs than three, unleſs the penalty and 
coſts of conviction and diſtreſs be ſooner paid. / 5. 

If any ſummons ſhall be iſſued to anſwer any ſuch 
information, the directing it to ſuch perſon by the 
name in which he ſhall have entered any houſe, out- 
Houſe, cellar, vault or ſtorehouſe for laying or keep- 


ing of beer or ale, or in the name he is or. has 
deen uſually known by, whether it be his real, or 
affumed, or feigned name—and leaving the ſummons 


at the houſe or place in which the offence is ſtated in 
the information to have been committed, and affixing 


a copy thereof on the door, or other conſpicuous part 


of the outſide (ſuch ſervice being proved on oath of 
the perſon who ſo ſerved or fixed the ſame), ſhall be 


deemed as legal as if perſonally ſerved, and directed 
in his real name. /. 6. eg Rites Th 


Every alehouſe-keeper, victualler, or retailer of 


beer or ale, who fhall receive any ale or beer to ſell, 


ſhall at leaſt three days before he begin to ſell, make 
a true entry at the next exciſe- office, of all houſes, 
cellars, c. for laying, keeping, or felling the ſame; 
ſetting forth his true name, and whether: he be an 
alehoufe-keeper, victualler, or retailer; and he ſhall 


be deemed the occupier or proprietor of thoſe pre- 
miſes ſo long as ſuch entry ſhall remain in force, 


or ſuch ale or beer remain in his cuſtody ; — 


be 


ci e 


be ſued for, mitigated, and divided, according to the 
laws of exciſe; and all ſtorehouſes, c. uſed by any 
inn- keeper, victualler, or other retailer, for laying or 
keeping any ale, beer, or worts in caſks, unentered, 


ſhall be deemed private and concealed places within 
the acts relative thereto. /. 7. 1 9 


All excifeable liquors and other goods found in 


any place where any ſuch offence ſhall be committed, 
or in any houſe, Sc. occupied therewith, or which 
ſhall have been. fo entered by or in the name of the 
perſon convicted, by whom or by what title or con- 
veyance ſoever the ſame may be claimed, hall be 
liable to ſuch warrant of diſtreſs, to fatisfy all penal- 


ties and coſts incurred by any perſon for any offence. 


committed therein; and the ſame may be levied, and 


all proceedings had, as if the offender were the real 


owner or proprietor. /. 8. 


Every. perſon making ſuch entry ſhall be deemed 


a retailer; - and any juſtice may from time to time 


ſummon before him, or before any other juſtice, any 
entry-keeper, gauger, or other exciſe- officer having 
the cuſtody of entries ſo made within his diviſion, to 


produce all ſuch entries, and the ſtock- books or other 


accounts of ſurvey; and may examine them on oath 


as to ſuch entries or ſtock; and if it appear that any 


perſon hath made ſuch entries, or is ſurveyed as an 
alehouſe-keeper, victualler, or retailer, and has not 
received, or is not entitled to receive, the abatement 


of duty allowed to common brewers, then the juſtice 


may ſummon him to produce his licenſe to ſell beer 
and ale; and if he ſhall not appear and produce a 
licenſe duly obtained, and in force, the juſtice (on 


proof of due ſervice of ſuch ſummons as above pre- 
ſcribed) may adjudge him guilty of ſelling beer or 


ale, by retail, without licenſe, and he will become 
liable to the penalties thereon impoſed. (26 G. 2. 


c. 32. /. 9.) fe 9. | 


| Witneſſes ſummoned and refuſing to appear, with- 


out 
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out reaſonable excuſe to be allowed of by the juſtice, 


or appearing, and refuſing to be examined on oath, 
and give evidence. to ſuch juſtice before whom the 
profecution ſhall be depending, ſhall forfeit 10/. to 
be levied by diſtreſs ; and if no ſufficient diſtreſs be 


found, the juſtice, in whoſe contempt the offence was 


committed, may commit them to the common gaol 
or other priſon in his juriſdiction, for any term not 
exceeding ſix months, unleſs the penalty be ſooner 
paid, which is to be applied to the uſe of the poor of 
the place where the offence was committed, as the juſ- 
tice convicting ſhall appoint. 7 . 

If any perſon after ſervice of any ſummons to ap- 
pear and anſwer any charge of ſelling without licenſe, 
ſhall convey away any goods liable to diſtreſs, from 
any ſuch atoreſaid place, or entered place, &c. the 


officer to whom the warrant is directed, or his aſ- 
ſiſtant, may ſeize them within thirty days after their 


being conveyed away, wherever found, as if they had 
been diſtrained on the premiſes ;—and if carried out 
of that juriſdiction, any juſtice of the place whereto 


they ſhall be removed, is required, on oath of the 


hand-writing of the magiſtrate originally ſigning the 
warrant, to indorſe his name, which ſhall be Falfcient 
authority to the ſame officer to e K 
All perſons aggrieved by ſuch conviction, may ap- 
eal—and the convicting juſtice is required to make 
en to them at the time of the conviction their 
right to appeal to the next quarter-ſefſions, unleſs it 


be to be holden in ſix days after, and then to the 


next ſubſequent quarter- ſeſſions, and not afterwards; 


giving, at the time of conviction, to the juſtice, notice 


in writing of ſuch intention, and alſo ſecurity to his 


ſatisfaction for the penalty and coſts, in caſe the judg- 


ment ſhould be confirmed; and entering into recog- 
nizance with ſufficient ſureties to try the appeal, 


abide the judgment, and pay the coſts to be awarded: 
the ſeſſions ſhall hear and determine, and their judg- 
VV n | ment 
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ment ſhall be final ; and if the appeal be found frivo- 
lous or vexatious, the parties grieved by ſuch appeal 
ſhall have coſts, not exceeding 5 J. on any one appeal. 
The form of conviction, to the fame effect as that 
preſcribed by 26 G. 2. c. 31. mutatis mutandis, ſhall 
be good and effectual, without ſtating the caſe, facts, 
or evidence, in any mote particular manner. /; 13. 
If it be proved that the offender hath not before 
been convicted of any offence againſt this act, the 
juſtice may mitigate the penalty on a firſt offence; 
and not otherwiſe, to not leſs than 101. . 14. 
Any inhabitant of any pariſh where the offence 


5 was committed ſhall be deemed a competent witnels ; 
, and all penalties muſt be ſued for, and determined, 
1 within ſix months after the offence. /, 15. 16. | 
e This act is not to extend to prohibit any perſon 
from ſelling any ale or beer, in booths or other place, 
r JJ ee | 
d A licenſe to fell plate in ſhops; will not authoriſe 
It the vendor to ſell it in any other ſhop, or in any booth 
0 or ſtall at a market or fair. 32 G. 2: c. 24. f. 6. 
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world: —it has reduced an important ſubject, from a 
perfect chaos, to ſuch a plain and ſimple form, as to 
induce every friend to his country, to wiſh that ſimi- 
lar experiments were made upon other confuſed and 
entangled branches of our ſtatute law. 
By this act, the importation of goods before pro- 
hibited from France, was admitted upon the terms of 
the Commercial Treaty ſettled in 1786; and the 
produce of the new duties eſtabliſhed by this act, are 
to be carried to the conſolidated fund; and the un- 
claimed monies remaining in the Excbequer, are or- 
dered to be applied towards payment of the national 
A | 
The mode, as ſtated in the preamble, of charging 
and computing the ſeveral duties of cuſtoms and ex- 
ciſe, and other duties under the management of the 
commiſſioners of exciſe in England and Scotland, was 
in many inſtances intricate and complicated, and pro- 


7 


7 4 Chr, Bl. Com, 3ISe N. 23d 5 2 5 | : . 
| „ ductive 


— 
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Aductive of much embarraſſment to the perſons who 


were to pay the ſame, as well as of great perplexity 


in the accounts of the public revenue; and therefore 


it was neceſſary, for ſimplifying the collection of the 
duties to be granted by this act, that new proviſions 


ſhould be made for the payment of the ſeveral charges 


to which different branches of ſuch duties were ap- 
propriated ; and that it would tend at all times. to 


ſtrengthen the public. credit, that one general fund 


ſhould be eſtabliſned, comprehending all the different 
branches of the revenue, and liable to all the charges 
then payable out of the ſame. 4 14 
Io effect theſe ſalutary purpoſes, it was enattgd, 
[after repealing the former, and making new. regula- 
tions for duties and drawbacks reſpecting the revenue 
of cuſtoms; amongſt which are ſome which empower 


4 + 4 — 4. 


| the officers of exciſe as well as cuſtoms. to ſeige wine 
removed without a certificate. of the payment of du+ 
ties thereon (J 13.), and which will be noticed under 


that head. (See pgf. Win.) J. That from the loch 


of May 1787; all the duties, allowances, bounties, 
and drawbacks of exeiſe and other duties under 


management of the commiſfioners of exciſe in Angland 


and Scotland, granted by any act then in force, and 


alſo the additional impoſts or duties charged upon 
the produtÞ of thoſe duties, ſhall eeaſe except in alt 
eaſes to the reeovering any arrears then unpaid, or 

any fine or forfeiture then ineurred and except the 
duties on malt, mum, eyder and perry, granted by 
two acts in 26 & 2 C. 3. (See poſt. under each head.) 


Anand except the duties payable for any licenſe which 


the commiſſioners of exeiſe, or the collectors, ſuper- 
viſors, or officers of exciſe have been by any former 
ſtatutes authoriſed to grant. / 35. 
That, in lieu of the duties ſo repealed, the duties 

fet forth in ſchedule F. are granted; together with 
the allowances, bounties, and drawbacks therein ſpe- 


_ tifed—and alſo all ſuch other ſpecial allowances as 


Db Wa” 
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are particularly directed by any acts of, parliament 
chen i in force, before 1 0th of May 1785. f 36. 
Theſe new duties to be under the management of 
the eommiſſioners of exciſe in England and of thoſe 
in Scotland, as the duties ſhall happen to ariſe; and 
to de paid und accounted for at ſuch time and man- 
ner as the repealed duties were before that date. / 37. 
An to be raiſed and collected, and drawbacks al- 
jowed, in the fame manner, and ſubject to the ſame 
regulations, forfeitures and penalties, as the former 
duties, unleſs particularly altered by this act. /. 38. 


In all cafes where duties are impoſed, or drawbacks 


allowed on any ſpecific/ quantity of goods, they are 
0 to kc after the lame rate to deter quan- 


39 


Thel duties, together Wick all the reſt to which 
s act relates, are to ere * fond called the 
Cojohditted Feed. ' F- 47 fr 24707! 

© Part'of the 3 4 PRO of exciſe eſtabliſhed 
by 12 Car. 2. c. 24. were by 1 G. 3. c. 1. carried to 
the aggregate Fund during the life of his preſent ma- 
| „ and which duties were repealed: by this act; 
and other part of the hereditary duties were by 
9. C. 2. alſo carried to the ſame fund, and a ſum di- 
tected to be paid thereout to his preſent majeſty. 


Now it became expedient to provide, that, on his de- 


miſe, a quarterly ſum ſhould be ſet apart in the Ex- 
chequer, equal to the whole of the hereditary duties, 
to be applied to the fame'/purpole as if the two latter 
acts had not been made: the commiſſioners of exciſe 
in England are therefore to compute the exact ſums 
to which the whole of the hereditary duties of exciſe 


would have amounted if they had not been repealed 


or altered by 9 G. 2. or by this act, and tranſmit a 
quarterly account thereof to the Exchequer, where, 
immediately after the demiſe of his majeſty, ſuch 
ſum is to be ſet apart out of the duties hereby im- 
poſed, as the W duties * have amounted 

; to 


* 
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for ever hereafter;. in lieu of the duties impoſed. by. 
12 Car. 2. c. 24. , 
All other. public monies, and all arrears of any 5 


duties: or revenues hereby repealed, and all caſual | 


revenues (except ſuch monies as ſhall be repaid by 
any officer of civil government as the balange of his 
account or otherwiſe), which ſhall not be appro-. 
priated to any uſe by any ſtatute, ſhall be. carried to 


the conſolidated fund. fe 52. 


The conſolidated fund is charged with the payment 
of the dividends upon the debt of the ny Sea Come 
pany, to the Baxk of Exgland, Eaft-India. Company, 
3 3 $04 cents, 4 per 1 10 5 per cents, Long dan nuities, . 

＋ 33/5 | 

"= when the den del fund ſhall be inſufficient, 
the treaſury is to make good the. deficiency out of 
the ſupplies for that year, which ſhall be Ieplaged, 


out of the future ſurplus of the fund. / 58. © 


| £- 900,000 charged by 1 G. 3. c. 1, and 17 G. 3. 
Le 21, for the uſes of the civil government, and all 
annuities upon the aggregate fund, axe transferred to 
this. / 63.—/. 68. 8 

Penſions, annuities, bounties and charges, payable. 


| by the commiſſioners or receivers-general of - exciſe, 


10 excepted out of any of theſe. nan regulations. ; 
69. 70% d 
N — exigencies of the 2 8 . may. ; bappen 1 to 

require extraordinary expences, beyond the annual 
produce of the public revenue; and it may become 
highly important, for the maintenance of public cre- 
dit, and for the ſtrength and ſafety of theſe kin a | 
that effectual meaſures be taken. for incr the 
revenue in proportion to the additional ee charge 
occaſioned by ſuch expences: diſtinct accounts are 


therefore to be kept, by the Boards, of the ſeveral 


branches of revenue, of the total amount, in every 
games of 3 l, of the duties under their manage- 
B b * ment, 


«aw 


fourteen days after the commencement of every 


ſefon; an account of the duties of cuſtoms, exciſe, 
ſtamps, and incidents, diſtinguiſhing as far as poſſible 
in each branch, the total produce on every ſeparate 


article, the duties on which ſhall have amounted to 
1000 J. or more, in the four quarters preceding the 
date of ſuch account; and alfo an account of all ad- 
ditions which ſhall have been made to the annual 
charge of the public debt, by the intereſts-or annui- 


ties on account of any loan made after this act, and 


within ten years next preceding the date of ſuch ac- 
count; with an account of the produce within the 
year next pl receding any duties impoſed, or addition 
made to 

charge occaſioned by every ſuch loan, | . 7 


There are a variety of other SAD AM e in 
this act, which do not materially affect the preſent 


ſubject and plan of this work: — but it may not be 


unintereſting to conſider ſomething of the hiſtory and 


progreſs of this Statute, as given by Mr. Anderſon, | 


and which cannot be done better than in his own 
words. 4. Hiſt, of Com. 640. 
“The conſolidation of the cuſtoms, a ſubje&of very 
reat importance to the commerce of this country, 
Fad been ſuggeſted to the attention of Parliament in 
the ſpeech from the throne; and on the 26th of 
February 787, the Chancellor of the Exchequer opened 
this buſineſs to the Houſe of Commons. 
The increaſing commerce of the country on the 
one hand, and the accumulated burthens on the other, 
the various additions which it had been neceſſary to 
make to the national income, by augmenting almoſt 
every ſubſiſting duty, and the concomitant progreſſion 
| of the 
plied 
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ment, diſtinguiſhing as far as poſſible the ſeveral] 
articles on which they ariſe.” And the commiſſioners 
of the treaſury are to lay before parliament, within 


e revenue for defraying the increaſed 


e reſources from whence that income was ſup« 
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plied; had ſo widely exceeded the expectations of our 


anceſtors, and all the grounds of calculation on which 


ho founded their ſyſtem of finance, that the prin- 
e 


ciples which they adopted, as ſuited to the narrow 
and confined ſcale of their public exigency and re- 
ſources, were no longer applicable to the preſent ſtate 
either of the trade or the revenue of the country, The 


conſequences of thus retaining the old principle un- 


der the altered circumſtances of the country, were, 


in ſeveral points of view, highly detrimental to the 
intereſts of the nation. In the firſt, and moſt ma- 


terial inſtance, they were productive of great incon- 
venience to individuals, as well to the merchants as 
to the officers of the cuſtoms, from the difficulty they 
occaſioned in calculating and aſcertaining the amount 
6f the ſeveral ſums to be paid by the former; and 
they were alſo; in ſome degree, attended with an 

accu le ed the revenue; +) nil lh he peru; 
ee The firſt inſtitution of the preſent ſubſiſting duties 
of cuſtom, was made by a ſtatute of the 12th of 
Charles II. under the names of the tonnage and pound- 
age: the firft of thoſe was an impoſition on wines, 
laid on by the quantities imported; and the other 


was a proportional duty, calculated by value on all 
other articles: This laſt duty of poundage was of a 


nature liable to great inaccuracy and irregularity ; 
the value of the goods was aſcertained by a book of 
rates, and computed on the quantities of the goods, 
either with reſpect to gauge, to weight, or to taille 
it was not a real value which was fixed upon them, 
ſo that the duty ſhould bear a certain proportion to 

that real value, but an arbitrary value, perhaps, ac- 

cording to their actual ſtandard at the time of im- 

poſing the duty; yet which muſt, from the natural 
fluctuations of trade and manufactures, be neceſſarily 
liable to many changes and alterations. The conſe- 
quence of ſuch a mode of taxation, when it was laid 


on by bulk, was, that in goods of one general deſcrip- 


b 4 tion, 
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tion, the duty was always the ſame, whether upon the. 
finer or the coarſer manufacture; by which means 
it either operated as a prohivition- to the latter, or 
was not at all felt by the former. There was, be- 
ſides, another mode by which duties were impoſed, 
and this by a proportion to the value on goods not 
rated, being the real and actual value of the goods as 
ſworn to by the importer. This prineiple of taxation, 
when once adopted, was purſued in every freſh ſubſid 
which had been granted for the payment of the . 
of the ſeveral loans which were raiſed from time totime. 
In ſome inſtances it had operated by impoſing ad- 
ditional duties, calculated by a per centage on the 
duties at preſent paid; in others, it laid a further duty 
on a. different denomination of the commodity, either 
with reſpect to its value, its bulk, its weight, or its 
number; and proceeding gradually in this manner, 
from period to period, it had, at length, by the nume- 
rous additions ſo made, and the unbounded increaſe 
of the articles of commerce, produced that maſs of 
confuſion which was, at this time, a ſubject of ſuch uni- 
verſalcomplaint, as productive of an infinity of incon- 
venience and delay to thoſe whom it was the intereſt 
of the country to have as free as poſſible from all em- 
barraſſment, - the mercantile part of the nation. 
In examining the nature and extent of thoſe in- 
conveniencies which aroſe from hence to themerchants, 
it appeared that almoſt all the additional ſubſidies 
had been appropriated to ſome ſpecific fund for the 
payment of certain ſpecific annuities, and that there 
mult therefore be a ſeparate calculation made at 
the cuſtom-houſe for each of the different ſubſidies ; 
and that, from the great complexity of the whole 
ſyſtem, ſcarcely any one merchant could be acquaint- 
ed, by any calculations of his own, with the exact 
amount of what he was to pay. It was, at the firſt 
view, perhaps, a ground for aſtoniſhment, that conſe- 
/gaences ſeriouſly bad had not as yet reſulted won 
50 | | 4 1 8 . Tus 
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: this- evil z but there were two cauſes by which that, | 
_ circumſtance might be accounted for. The firſt was, 


that ſome perſons employed in the cuſtom-houſe, 


whoſe whole time was dedicated to the buſineſs, and 
who of courſe were more converſant with jt than any 
merchant could be ſuppoſed to be, had, for the eaſe and 


convenience of the traders. and merchants, arranged 
a general view of the cuſtoms, in the form of a book. 


of rates, which was, to a certain degree, found to be 


uſeful ; but the utility ariſing from ſuch a compila- 


tion could not be of any long ſtanding, when it was 
conſidered that there was, every ſeſſion of parliament, _ 


ſome alteration or another made in ſeveral of the du- 


- ties, and each of thoſe alterations, — the old 
principle, totally unhinged and overturned t 


e uſe of 
every preceding printed calculation. But even if 
this diſadvantage did not attend the cuſtom:hauſe 


officer's: book of rates, it yet tended only to relieve, 
in a very inconſiderable degree, the grievance com- 


plained of; for though the calculations contained in 


the book might have been ever ſo accurate, never- 


theleſs the merchant could not go to the cuſtom- 
houſe and enter his goods immediately, by paying 
down. the ſum ſtated in the book of rates, but muſt 
wait, as if ſuch bock never exiſted, until all the uſual 
calculations. on each ſubſidy had been made, — the 


ſeveral acts by which-ſuch ſubſidies had been granted 
having ſo directed: and thus, in point of time, no- 


thing was ſaved by the merchant. The other cauſe, 
by which the inconvenience was in ſome degree ob- 


viated, was one, to which, for many good reaſons, as 


ſpeedy a concluſion ſhould be made as poſſible. The 
officers of the cuſtoms having, from conſtant practice 
and experience, acquired a greater facility in making 


the neceſſary calculations than the merchant could be 
ſuppoſed to have done, were the only perſons to 
whom the merchant could apply for aſfiſtance and 


direction. 
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direction. Thus the merchant was not only in a great 


degree left at the mercy of the officers, but the offi. 
cers themſelves, who were intended to be a check 


upon the merchants, were forced to become their 
agents; a proceeding repugnant to every principle 
of reaſon and policy. Nor were theſe abuſes con- 
fined to the cuſtoms; they exiſted alſo, though not 
to the ſame extent, in the exciſe, and, in a certain 
degree, in another 8 branch of the: fat hrs vin 
ſtamps. 17 

The mode, therefore; by which it was now pro- 
poſed to remedy this great abuſe: Was, by aboliſhing 
all the duties which now ſubſiſted in this confuſed 
and complex manner, and to ſubſtitute in their ſtead 
one ſingle duty on each article, amounting as nearly 
as poſſible to the aggregate of all the various ſubſi- 
dies already paid; only in general, where a fraction 


was found in any of the ſums, to charge the fraction 


for the neareſt integral number, uſually taking the 
higher rather than the lower, To this riſe in the 
duties there could be no objection, as it would annihi- 
late all the confuſion conſequent on fractions; for al- 
though the advance from fractions to the integer 


would produce an increaſe in the revenue to the 


amount of 20,000 J. per annum, ſuch an additional 
burthen would be moſt amply compenſated. by the 
mag relief which the merchant would experience 

om the whole of the plan. Beſides, there would 
ſtill be ſome diminution of revenue in certain branches 
of it, where it might be found expedient to ſubſtitute 
the lower for the higher eren, e er en of 
che fraction. = 

The plan not only regarded didconveriones of 
the merchant and the officers of the cuſtom-houſe, 


but alſo greatly promoted the revenue itſelf, by free- 
ing it from the clogs and fetters with which it was 


_ and zin ee under which it 
| now 
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now laboured, to forms ſo clear and diſtinct, that no 
miſtake or error could poſſibly” take place in any 
future ' inquiries which might be made upon the 


It may not alſo be improper to mention, that 
many of the ſubſidies which it was propoſed to 
aboliſh, were particularly appropriated to the pay- 
ment of certain ſpecified annuitants ; and as ſome of 


the annuitants were entitled to a valuable priority of 
payment, it was doubted whether ſuch right of prio- 
rity might not be infringed, by aboliſhing thoſe funds 


from which ſuch prior payments were to jiſſue, and 
conſolidating them all into one general maſs. - But 
this valuable priority was guarded from all danger, 


as the plan would leave it at the option of all perſons 
enjoying ſuch right of priority to continue in poſſeſ- 


ſion of it, or relinquiſh it, as they might think proper. 
This priority of payment aroſe from the terms 


of the ſeveral loans, by which certain funds were 


raiſed for the payment of the intereſt of ſuch loans, 
and the ſurpluſſes of thoſe funds to go to the aggre- 


gate fund, out of which aggregate fund other annui- 


ties were to be paid. The right of priority, there- 
fore, might as well be maintained by paying them 
all out of one general fund, as by paying, firſt, one 
ſet of annuitants out of ſeveral funds, and the re- 
maining annuitants out of the ſurpluſſes of thoſe funds; 
provided that, out of that general fund, the firſt pay- 
ments are actually made to thoſe annuitants entitled 
to that priority. By ſuch an arrangement, no injury 


could poſſibly ariſe to the public credit, and no real 
benefit reſulted to thoſe who enjoyed the right of prior 

7 the reſources of the country being equally 
bound for the payment of the whole; and the pay- 
ments already made to the annuitants were not paid 
out of the reſpective funds appropriated to the dif." 
ferent annuities, but the whole of that buſineſs is 


conducted at the Bank, nearly in the ſame manner 
OS 1 8 a8 
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s it would be when the whole of the revenue was 
conſolidated into one general fue. 
The State certainly has a right, conſiſtent with its 
good faith to its creditors, to make ſuch alterations 
in the nature of its ſecurities, as it ſhould ſee to be 
convenient and neceſſary; provided that, in every 
ſuch alteration, it takes care to ſubſtitute ſuch a ſe- 
curity, which ſhould be ſubſtantially equivalent to 
that which was ſo changed. There could, therefore, 
be no objection, on the ground of public faith, to the 
ſyſtem which was now propoſed; as not only all the 
funds then conſolidated were to become chargeable 
with the public debt, but that every other reſource of 
the country, of every deſcription whatever, ſhould be 
collateral ſeeurity for the payment of thoſe debts; 
even the aids of the current year. But notwithſtand- 
ing the undoubted right of the legiſlature to change 
the mode of its own ſecurities, it certainly ought not 


to be done, if it could be poſſibly avoided, without 


the conſent of the ſeveral creditors, which, indeed, it 
has been the conſtant practice of Parliament to take, 
whenever it proceeded upon any ſuch meaſure. In 
the preſent caſe, the conſent was to be taken by al- 
lowing a proper time for the public creditors to make 
their objections, and, if in that time none were made, 
to conſtrue their ſilence into acquieſcence. As to the 
funds, it did not appear that any of them could poſ- 
fibly be affected in any diſadvantageous manner, by 
the new modification. Such appear to have been the 
grounds on which the Chancellor of the Exchequer 
made a motion for 'a preliminary reſolution. to the 
following purport :—That all duties of cuſtoms, ex- 
ciſe, and certain duties of ſtamps, do ceaſe and de- 
termine, and that other duties be ſubſtituted in their 
ſtead. In the motion were included certain ſpecific 
e as the duties on malt, mum, cyder, per- 
„% pm ETAL dos eas 
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to command the concurrence of every deſcription of 


members in the Houſe: of Commons. The only 
reſolution in the Committee of the whole. Houſe ap- 
pointed to take into conſideration the confolidation 


of the cuſtoms, that occaſioned any debate, was 
moved by Mr. Pitt: on the thirteenrh of March, and 


had for its object the reduction of the duties upon 
brandies to tlie rate of five ſhillings per gallon, This, 
as the Miniſter obſerved, was two ſhillings lower than 
the ſtandard provided for by the treaty; and he 
reſted the policy of the meaſure on its tendency, to 
counteract and overthrow the contraband trade. The 


difference between the quantity of brandy ſmuggled, 


and that which had been legally imported, was pro- 
digious; the former amounting to about 4,000,000 of 


gallons, while the latter did not exceed õ or 700,000- 
If, indeed, the whole of the intended reduction of 


duty were to operate as an uneompenſated reduction 
upon the revenue, the loſs would, indeed, amount to 
the ſum of 200, O00 J. per annum: hut an increaſed 


importation of 800,000 gallons, deducted from the 


4,900,000, at this time illegally imported, would. 
form a ſufficient compenſation, — and there was every 


reaſon to expect much more. Samples of the different 


ſorts of brandy were collected at the places of impor- 


tation, with an account of their firſt coſt: and theſe 


ſamples having been exprelsly examined by. very prin- 
cipal merchants, it was their opinion that, in almoſt 
every different ſort, the fair trader, under the pro- 
poſed reduction, would be abſolutely able to underſell 
the ſmuggler. An additional regulation was alſo pro- 


poſed to be adopted, which would fecure a conſider- 


able part of the neceſſary compenſation, and not leave 
the whole to an unavoidable riſłk; it would alſo o 


rate as an anſwer to another objectionable conſe- 
quence, the intraducing a more extended uſe of ſpi-. 
rituous liquors among tl e c people; and this 


was 
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was—to raiſe the price of licenſes to the tetaiters of 
ſuch liquors. ' In anſwer to thoſe obſervations it was 
faid; that fatal conſequences would reſult from the 
propoſed regulation to the importation of rum from 
the 1 et- India Wands, and that, according to the 


unanimous opinion of a large body of planters and 


merchants, our rums would not be able to ſtand a 


competition with the brandies, and muſt be totally 


driven out of the market. It was alſo lamented, that 
the Chancellor of the Excheguer had not been able to 
obtain the accounts of the quantity of brandy ſmug- 
gled into this country before the concluſion of the 


treaty, as it was ſuggeſted that France would certainly 


have given an equivalent for the benefit of having 


her brandies imported into Great- Britain at ſo low a 
duty. This reſolution, hqwever, like all the others 


in the ſyſtem of conſolidation, was carried without 


2 diviſion. © LI ng 


Mr. Pitt having moved for leave to bring in a 


dill, purſuant to the reſolutions, relative to the French 


treaty and the conſolidated duties, Sir Gr Cooper 


odjecked to the propoſition, He ſaid, that if it had 


not been for the fortuitous and ſingular circumſtances 


in the ſame ſeſſion, and almoſt at the ſame time, 


when a great innovation in the commeree of the 
kingdom was propoſed, the bill, which had long 
deen in contemplation for ſimplifying the duties of 
cuſtoms, had been brought forward, there muſt ne- 
ceſſarily have been a ſeparate and diſtinct bill for ren- 
dering effectual the tariff of the French treaty: for 
this and other reaſons, he fuggeſted an amendment 
to Mr. Pitt's motion, which was to inſert the words, 
ce 4 bill or bills; ““ and a motion was made to that ef- 
fect. The Miniſter argued the impracticability of 
complying with the motion, ſince, if the plans were 
introduced ſeparately, one of two things muſt take 
place; — eicher the treaty muſt have the priority, and, 
in that caſe, there muſt be a conſiderable reduction 
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appropriated to particular funds for paying the in- 
tereſt of the public debt, without the introduction of 
an equivalent, and, of conſequence, the funds muſt be 
diminiſhed;- or, on the other hand, the plan of conſo- 
lidation muſt be firſt carried into execution, and the 
duties oi French commodities muſt neceſſarily be regu- 
lated before the neceſſity of ſuch regulations had been 
recognized by Parliament. The propoſed amendment 
was ſoſt oma. diviſ ion Q HIUITRR Jt,” 
Another point was ſtrongly and repeatedly urged | 
by Sir Grey 'Cooper, though it was not ſo generally 
WL oſed : this was the conſideration, that though the 
committee for forming theſe reſolutions had received 
no inſtruttion but the general one, for conſidering ſo 
much of the King's ſpeech as related to the ſimplifying 
the public TAG FH in reality, they had/1unpoſed 
new taxes, by more than 100 refolutions, upon timber 
for ſhip-building, deals, battens and ſtaves; and they 


1 


J had even been made the vehicle for redueing the duty 

. on Portugul wine. He therefore moved, that the 
| reſolutions be recommitted, and that ſuitable inſtruc- 

; tions be given to the committee for their adoption. 
- The Chancellor of the Exchequer aſſerted, that it was 
p abſurd to imagine, that the reſolution which had-led 
> to the forming of the committee, had intended no- 

. thing more than a ſimplification of the cuſtoms, by 
8 advancing the amount of the ſeveral duties, in which 

X _ there appeared fractional numbers, ſince this alone, 
. inſtead of ſimplifying, would have proved the means! 
t of additional confuſion in the tranſactions of the re- 
N venue. This motion was alſo negative. 
by In one of the later 17 0 of the bill, the queſtion 
£ was taken up reſpeQing the duty on French lawns 2: 
2 when it was aſſerted, that foreign thread and bone c 
0 lace might be imported on à duty of 17. 7d. per 
5 dozen yards, which, on laces of 2 d. or 3d. a yard, 
K. (the only thread laces imported in any quantity), was 
n * | Be equivalent 


* 
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on them was collected. and the whole was ſmuggled. 
As to the valuable thread laces, 8 De. 
the ſame duty erred on the other ſide, 


ing totally 


reign ſilk laces, they were abſolutely prohibited, and 


cauld not be imported from any nation whatever. 


_ Theſe ſilk laces, it was ſaid, made ſeven-tenths, at 


leaſt, of the conſumption of the Britiſʒ dominions in 


that article to the amount of Zoo, oool. per annum, 


and that the duty loſt tar our revenue was given to 
the French ſmugglers. To theſe objections the Miniſter 


replied, that he was thoroughly grounded in his opi-- 


nion, that the principle of the tax on lace, was dif- 


ferent from that which had been voted upon cambric; 


for, in fact, this laſt was calculated upon the price 


and not upon the value, exactly in the ſame manner 
as the tax upon French lace.— He admitted that the 


difference between the value of the ſeveral ſorts of 
laces was greater than that between the various ſorts 


of cambrics; ſo that the proportion of duty paid by 


the higher priced laces, was lower in compariſon with 


that paid by the inferior kinds, than the ſame pro- 


portion in the article of cambries; but ſtill it was 


evident, that the principle of both the taxes was the 


ſame, and it had been a practice; followed in many 
taxes, to impoſe them on the quantity inſtead of the 
value of the article. Whether the tax upon lace 
was or was not impoſed in the moſt prudent and po- 
litie mode; was a ſubject for ſeparate diſcuſſion. The 
aſſertion, that French lace' {till continued to be pro» 
hibited, was a miſtake in point of fact; for it was 


provided for in the treaty, that all artieles not enu- 


merated in the tariff ſhould: be imported from France 


into this country, as from the moſt favoured nation. 


The conſequence of which was, that lace, not being 


included in the tariff, was no longer ſubject to the 


24 1 1@ 


inn 
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obibition. Theſe obſervations could only apply 


Exp; XI.] | The Confulidation d. | 385 


; to thread lace ; for, as to filk lace, every fort and de- 
{ſcription of it {till continued actually and expreſsly 


prohibited by the treaty. But if it ſhould be found 


expedient at any future period, there was not any 


thing in the treaty which could, in any degree, pre- 

vent their being admitted hereafter” under any duty 

which might be thought adviſeable. 

1 Conſolidation Act did not paſs the Houſe of 

Lords without exciting ſome oppoſition, but it was 

_ ſufficient to prevent its ' IT reaching the 
hrone.” | i 
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